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B camoMm o011ieM BHjie HETIPaBOBbIE MPAKTHUKH MOXKHO OIPEICIUTh KaK COBOKYITHOCTb
YCTOMYMBBIX M MAaCCOBBIX COLMAIbHBIX JEHCTBUI (B3aUMOJEHCTBUI), CBA3aHHBIX C
HapyLICHHUEM AaKTOpaMH pa3HbIX ypoBHeH HopM mnpasa [1]. T.e. HempaBoBble NpakTUKH
BKJIIOYAIOT B C€0sI IEHCTBUS UMEIOIIME CIIEAYIOUINE TPU3HAKU:

- OHHU NPOTUBOPEYAT UMIIEPATUBHBIM HOPMaM 3aKOHOJATEIbCTBA;

- HApyLIEHUE YKa3aHHBIX HOPM HOCUT YCTOMYMBBIM U MACCOBBIN XapaKTep;

- B OOIIECTBEHHOM CO3HAaHUM YyKa3aHHbIE JEHCTBUS HE BOCHPUHUMAIOTCA Kak
IPOTUBONPABHBIE MU KaK HaKa3yeMbIE;

- MPaBOOXPAHUTEJIbHBIE OpraHbl MIPAKTUYECKU HE OOPIOTCS C MPOSIBICHUEM JaHHBIX
JEHCTBHM.

IIpumepaMu HENpPaBOBBIX MPAKTHK SBISAIOTCA: «CEPBIE» 3apIUlaThl B KOHBEPTAx,
yKa3aHHE B JIOTOBOpPE KYIUIM-NPOJAXKHU 3aHMKEHHON CTOMMOCTH MMYULIECTBA JJISl CHM)KEHHUS
HAJIOTOBOTO OpeMEeHH, HbIHE OTMEHEHHBIH, HO (aKTHMUECKH HUKOT/AA HE JIEHCTBYIOIIMN H3-3a
cBoerr OeccmpicienHocTn @3 P "OO6 wuHpopmanuu, WHPOpPMATHU3AUK U  3aIIUTE
unpopmaruu", ctatb KoAIl PO nanpasnenHsie Ha 00pb0y ¢ MPOCTUTYIMEH, HOpMA Y. 2 CT.
609 'K P® Ttpebyromas o0sA3aTeabHON IOCYAAPCTBEHHOW PETHMCTpALlMK JOTOBOpa apeHIbl
HEJIBKMMOI'0 MMYILECTBA TaK)Xe€ MPAKTUUYECKU HE MpPUMEHsSeTCs OOJIbIIMHCTBOM HaceJIeHMs
OCOOEHHO B Ciy4yae apeHIbl KBApTUPbl WM Trapaxa, 3allpeT Ha paclpoCTpaHEHHE U
npeaynpexaeHue 00 onacHOCTH MHMHEPaJbHOM BOABI «Bop)KOMI» M3HAYaJIbHO BOCIPHUHSICA
KaK IMOJINTUYECKUI, a HE «MEIUIMHCKUIY. 3/1eCh NMPUBEIAEH CIUCOK 3aTparuBarolIvil camble
pasHble OTPACiIM MpPaBa, 3TO CHACJIAHO LEJIEHANPABIEHHO, OCKOJIBKY B JII000H OTpaciu mpasa
MO>KHO HaCUMUTaTh COTHHU MOJIOOHBIX MPUMEPOB. Takue NpuMepbl UMEIOTCSI U B UCTOPUH, B TOM
YHCJIE HOBEHIIEH POCCUHCKON: HOPMBI O CIIEKYJITHTCTBE, TYHESAJCTBE B KOHLIE BOCBMUAECATHIX
IPAKTUUECKU HE MPUMEHSUIUCh, XOTA (OPMaJbHO M MPUCYTCTBOBAIM B YTOJOBHOM
3aKOHOJATEIIbCTBE.

Bonpoc HenpaBoOBbIX MMPaKTUK 3aTparuBaeT O4E€Hb OIM3KHE, HO BCE YK€ UHBIE IO CYTH,
npoOJeMbl He MICHTUYHOCTH NpaBa M 3aKOHA, pa3J/ieIeHue HOPM Ha MpaBOBbIE U HENPABOBBIE
(x cTaTH, MOAOOHOE JIeJIeHHE HE MPEAYCMOTPEHO COBPEMEHHON J1aXKe TEOPETHUECKON HAyKoM),
BONPOC JISTUTUMHOCTH MJIM HEJIETMTUMHOCTH 3aKOHOB. CkaxkeM nuOepanbHas KOHLEMIHUs
IIPABOMOHUMAHMSI pa3rpaHUYMBAET MOHATHS IpaBa U 3aKOHA, JCJIUT 3aKOHbl HAa IPABOBbHIE U
HENPaBOBbIC, MPU3HAET HEJIETMTHMHOCTb HEIPABOBBIX 3aKOHOB; YYMTHIBAET BO3MOXKHOCTH
Pa3HOTO BOCHPHUATHS U OLIEHKH OJHUX M TE€X K€ 3aKOHOB Pa3HbIMHU COLIMAJIBHBIMU IPYIIIIaMU B
KauecTBE NPaBOBBIX MM HenpaBoBbIX [l]. EmE pa3 moBTOproch, HE CMOTps Ha KaKyIyOCs
CMEXXHOCTb, 3T BOIPOCHI B OOJIbIIEH CTENEHM HUMEIT TEOPETUYECKHM MHTEpec, a BOIPOC
HEMpaBOBbIX MIPAKTUK MO OOJIBIIOMY CUETY CBSI3aH UMEHHO C NPaBOIPUMEHEHHEM.

Oco060 xoTenoch Obl MOTYEPKHYTh YKE YKa3aHHBIH TIPOOET B TEOPETUUECKON HayKe,
KOTOpasi He BBIAEIAET TaKUE KAaTErOpuM HOPM Kak IPaBOBbIE M HENPABOBBIE — BCE HOPMBI
OpEe3IOMUPYIOTCS KaK TMpaBoBble. TeM He MeHee, B COOTBETCTBUM C POCCUICKUM
3aKOHOJATEIBCTBOM, HOPMbI MOTYT OBITh HEMPABOBBIMU U COOTBETCTBEHHO HE IMOJUIEKAILUMHU
npuMmenenuto. Hanpumep, ecnu Koncrtutyunonusii cyny P®  mnpusHan kakoi num6o
HOPMATUBHO-TIPABOBOU aKT, CTaThio, THMOO €€ yacTh, He cooTBeTcTBYIONIEH KoncTutynuu PO,
TO Takas HopMa (aKkTHUeCKu He mpuMeHsieTcss. OHa 0CTa€Tcs B «IIOIBEIICHHOM) COCTOSIHUU:

- OHa SBJIIETCSI MCTOYHMKOM IIpaBa, T.e. ACHCTBYIOLIEH HOPMOM, MOCKONbKY ObLia
IIPUHATA U BBEJCHA B IEHCTBUE B YCTAHOBIIEHHOM IMOPSIJIKE;

- HOpMa He Oblla OTMEHEHa B HAIJIEKAIIeM MOpAIKEe, IIOCKOJIBKY aKThI
KoHCTUTYLIMOHHOT O Cy/ia HE SBJISIFOTCS HCTOYHUKAaMHU [1PaBa;



- HopMa (paKTUYECKH HE IPUMEHSIETCS.

Takum  oOpa3oM, HOPMBI TIPU3HAHHBIE HEKOHCTUTYIMOHHBIMH  ITOPOXKAAIOT
OTpeNIeNIEHHYI0 CUTYAIMI0 B HEKOTOPOU CTENEHHU CXOXYIO C HENPaBOBBIMH NMPaKTHUKaMH. JTO
HE €AMHCTBEHHBII MPHUMEP «HEMPAaBOBBIX» HOPM B POCCHHCKOM TpaBe, TAKXkKe CIOJa MOXKHO
OTHECTH TOJIOKEHUsST HOPMATHBHBIX aKTOB, HPOTHBOpEYAIMEe 3aKOHOJATENILCTBY OoJee
BBICOKOTO YPOBHS.

HauOonee mnoaBep)KeHbl HEMPABOBBIM MpaKTHUKaM Takue OO0JIACTH KHU3HM Kak
TpyAOBasi, WMyLIeCTBEHHast (TpaKJAaHCKas), CeMeWHas W Jpyrue, TIe MPOUCXOIUT
B3aMMO/ICIICTBHE THIIA: TPAKIAHUH - IPAXXIaHHH, JINOO TpaskJaHKH - HeOOoJIbLIIast OpraHu3aLusl.

HaGmronenne 3a TEHIEHIWSIMA pa3BHTHS OOIIECTBA B KyNe C HEMPABOBBIMH
NpaKTUKaMU B pa3Hble HCTOPUUYECKUE MEPUOIbl U B PA3HBIX CTPaHaX BBIABIAET ONpe/eiEHHbIE
KaK TIOJIOKUTENIbHBIE TaK W OTPHIATENBHBIC ITOCIEACTBUS BBICOKOTO YPOBHSI HETPABOBBIX
IPAKTUK.

PaccMOTpuM NOJI0KUTENBHBIE TOCIEICTBUSA:

- 001IecTBO He COOJI0AaEeT MOPAIBbHO yCTApeBIINE WM MPOTUBOPEYALINE 3/IPABOMY
CMBICITy HOPMBI IIpaBa, MPHU 3TOM HAIIOMHIO, OJTHUM M3 MPHU3HAKOM HEIOPUIMYECKUX MPAKTUK
ABJsieTcs (paKTUUecKass HEHaKa3yeMOCTh OTCTYIUIEHUH OT HOPM IpaBa;

- TPaBOTBOpYECKAs JESTEIBHOCTh YYHTHIBACT HEIOPUANYECCKHE TIPAKTHKH U C
TE€YEHUEM BPEMEHHU (PaKTHUECKU OTCEUBAET «MEPTBBIE» HOPMBI.

OTpunarenbHbIE MOCIEICTBUS HETTPABOBBIX MPAKTHK:

- OHM MOPOYXKIAIOT MPABOBON HUTHIIU3M;

- OHH (HOPMUPYIOT YYBCTBO O€3HAKA3aHHOCTH;

- BAMAIOT Ha CTaOWJIBHOCTh Kak IpaBOBOH, Tak M B LEJIOM IOJUTHYECKOH
(rocy1apCTBEHHOM ) CUCTEMBI.

Bosee Toro HempaBoOBbIE MPAKTUKU CITy’KaT MHAMKATOpaMH (TIPU YCIOBUU ILIUPOKOTO
UX pacnpoCTpaHEHUs B OOIIECTBE):

- IpU paclpoCTpaHEHMH MX B mnonutudeckoil xu3Hu (kak B CCCP B koHue
BOCBMUJICCATHIX TOAOB) — IOKA3aTellb MOPAIBHOTO YCTapeBaHUs M OTCYTCTBHS TOJICPKKH
HOJMTUYECKOTO Kypca OOJBIIMHCTBOM HAceJIeHMs, MOCIEICTBUEM SBISIETCS, KaK MpaBUIIO,
CMEHa MOJUTUYECKOTO PEXKUMAa;

- OpU IIUPOKOM HX PACHPOCTPAHEHUH B CaMbIX Pa3HBIX OTPACISIX IpaBa MOKHO
JIeNlaTh BBIBOJIBI O HEPA3BUTOCTH IMPABOCO3HAHUS, JTUOO 00 OTOPBAHHOCTH 3aKOHOJATENSI OT
peanuii 1eUCTBUTEIBHOCTH U T.J.

HenpaBoBble pakTUKK HENb3s MPHU3HATH U MPAKTUYECKH HEBO3MOXXHO MCKOPEHUTH,
HO MOYKHO CYIIECTBEHHO BJIMAThH HA UX YPOBEHb. B yacTHOCTH:

- HE0OXO0/IMMO OTCEUBATh HEKU3HECIIOCOOHBIE U MOPAJIBHO YCTapEBILNE HOPMBI;

- He00XO/IMMO BOCIIUTHIBATh NIPABOCO3HAHKE B OOLIECTBE, a TaKkke Apyrue 4epTsl. K
puUMepy, BMECTO TOTO, YTOOBI JIETATU30BAaTh MPOCTUTYIHIO WJINA T.H. JIETKHE HAPKOTHUKU
HY>KHO BOCIMTBHIBATH B YEJIOBEKE HPABCTBEHHOCTh (OCOOEHHO B MOJIOJBIX JIIOJSX) U BECTH
Pa3bIICHUTENBHYIO U 00pa30BaTEIbHY IO PAOOTHI.
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