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[IpaBo oOBuHsEeMOro Ha 3aIMUTy 0e3 MpeyBeJUYeHUs dBISeTCS OJHUM W3 BaKHEUITUX
UHCTUTYTOB POCCUIICKOTO YTOJIOBHOTO mporecca. ns Toro, 4Tobsl yoeauThes, 9TO TpUBJIe-
YEHHBI B Ka4ecTBE OOBHHSEMOTO YeJIOBEK JeHCTBUTETBHO ABJISIETCS MPECTYMHUKOM, U He
JIOIYCTUTD OIMUOKH, HEOOXOIMMO MIPEIOCTABUTH OOBUHSIEMOMY BCE BO3MOYKHOCTH 3aIUTHI OT
obBunenus. Peasn3aiusg npaBa Ha 3aIlUuTy B IEPBYIO oYepeib 00pa3yer TO, YTO NPUHATO MO-
HUMATh IO/ 3aIIATON B KaUecTBe OJHON M3 OCHOBHBIX YTOJOBHO-TIPOIECCYATBHBIX (DYHKITHIA.

CoBeTcKHil YyTOJIOBHBIN Mpollecc Ha PA3HBIX ITANAX CBOETO PA3BHTHUS XapaKTePU30BAJICS
TEHJIEHIIUSIMH TO K JeMOKDPATH3AINN W TYMAHU3AINNA B PA3BUTUU IIPaBa OOBUHIEMOTO Ha
3aIUTy, TO K €ro OrpaHuydeHuio. Mbl permim mpoaHaIn3upoBaTh MPOIECC 3alUThl IPAB U
WHTEPECOB JJUIHOCTH B YIOJJOBHOM CyI0Npou3BojcTBe ¢ 1917 1. 10 Havag a JJeMOKpaTH3aIUN
ODIIMEeCTBEHHBIX OTHOIIEHUH B KoHIle 80-X rogos XX B.

[IpaBo Ha 3amuUTy OBLIO MPOBO3TJIAIIEHO B MEPBBIX yKe akTax COBETCKOI BJIACTH O CYE.
B mepBbie mocsiepeBOTIONMOHHBIE TOIBI 3ANTUTHUK (POPMATBHO JIOMYCKAJICS K YIACTHIO HA
npejaBapuTeabHoM caegacTBun. OHAKO, B COOTBETCTBUU ¢ noJioxkeHneM «(O HAPOIHOM Cy/ie
PCOCP» or 21 okTsbpst 1920 1., 3amuTHUK OBLI JIUIITEH BO3MOKHOCTH yYaCTBOBATH B JIeJie HA
npeasapureabaom ciaeacteun. C npuastuem Y ITK PCOCP 1922, 1923 rr. curyanus He n3me-
HUJIach. B paccMaTpuBaeMblil iepro HabII01aI0Ch HapyIleHne npaB ATunIHOCTH. OTIeTbHbIE
3aKOHOJATE/IbHbIE aKThl SBHO YIIEMJISIN MpaBa OOBUHIEMOTO B YTOJOBHOM CYIOTPOU3BOJI-
cre. B wacrtnocru, B coorsercrsuu ¢ [locranosiennem UK CCCP or 1 gekabpst 1934 .
«O BHECeHWN W3MEHEHUH B JIeHCTBYIONINE YTOJTOBHO-TIPONECCYATBHBIE KOIEKChI COIO3HBIX PEC-
nyOIuKy CJIeICTBUE TI0 JIeJIaM TEPPOPUCTUIECKUX OPTaHU3ANNN U TePPOPUCTUIECKIX aKTOB
OpPOTUB PAOOTHUKOB COBETCKOW BJIACTU JIOKHO OBITH 3aKOHUYEHO B JECATHIHEBHBIN CPOK.
OOBUHUTENBHOE 3aKTI0UeHHe BPYYAJI0Ch OOBHHSIEMOMY 3a OJHU CYTKHU JI0 PACCMOTDEHUs Jie-
Jla B CyJe, KOTOpoe CIYMAIOCh 0e3 ydacTusi cTropon. He momyckanoch Kak KacCAIMOHHOE
002Ka/I0BaHUe MPUTOBOPOB, TAK M XOJATANCTBA O MOMIJIOBAHUN.

Jazke 3akpemenne B Koncturynun 1936 roga HOpMBI «pa3buparebcTBO JieJl BO BCEX
cynax CCCP oTkpbITO€, ITOCKOJIBKY 3aKOHOM HE IIPeIyCMOTPEHbl UCKJIIOYEeHHs, C obeciede-
HUEeM OOBWHSEMOMY IpaBa Ha 3allUTy» He U3MEHWJIO IMOoJIoyKeHHe Beleil. /leknapaTuBHbBIE
HOPMBI JIEMOKPATHYIECKOTO XapaKTepa, MpeJIycMOTpeHHbIe B Hell U psijie IPYTUX HOPMATUB-
HBIX aKTOB OBLJIM MCKJIIOYUTEIbHO (DOPMATBHBIMUA M HUCHOJIB30BAINCH B MPOHATAHIHCTCKUX
HEJISTX KAaK BHYTPU CTPAHBI, TAK U 33 ee IpeJeTaMu.

Tospko ¢ mpunsituem B 1958 1. OcHoB yrosioBHOTO cymomnpoussogactsa Coroza CCP u
COIO3HBIX pecyO/INK, 3allUTHUK OBLI JONYIIeH K YIACTHIO B Jejie ¢ MOMEeHTa OObsBJIeHUs
oOBUHsIEMOMY 00 OKOHYAHUU MPEeIBAPUTETBHOTO CJAEJACTBUS U NpeIbABICHUS OOBUHSIEMOMY
JIJISE O3HAKOMJIEHMSI BCEIr'o MPOU3BOJCTBA 110 Jejy. [lo jejiam ke o npecryijieHusx HecoBep-
IMeHHOIeTHUX U Jintl, He Mo&shy:rymux BeeacTBHe (DU3NIECKAX W MCUXUIECKUX HEITOCTAT-
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KOB 9P (HEKTUBHO OCYIIECTBIATH CBOE IPABO Ha 3allMTy, 3aIIMTHUKU JOMYCKAJIHCH K yda-
CTHIO B JIeJle ¢ MOMEHTa [peibsiBieHus oOBuHeHns (cT. 22). YKa3biBas HpaBa u 003aHHOCTH
samurHEKa (cT. 23), OcHoBbl Tpeno&shy;cTaBasan BO3MOKHOCTE ONPEIEJUTh B YTOJOBHO-
MPOIECCYAThHBIX KOIEKCAX COIO3HBIX PECTYO/INK CIydan 00si3aTeIbHOTO YIACTHUST 3aIMUTHUKA,
B Jiesie. SallUTHUK B YTOJOBHOM JIeJie, UCIOJIb3Ys BCe 3aKOHHDBIE CPEJICTBA JI/Is 3allUThl OOBH-
HSIEMOT0, TOJ2KeH OBLT UMEeTh CBoe BHyTpeHHee yOexk&shy;neHne o MeHHOCTH TeX W MHBIX
JIOKA3aTeJbCTB, O JIOKA3aHHOCTU TeX W/ WHBIX (PAKTOB, O BUHOBHOCTU WA HEBUHOBHOCTH
HOJICYANMOTO; MOITOMY OH MOT B OTJAEJBHBIX CAYyYasX 3aHUMATh MO3UINAI0, OTJUIHYI OT
HO3UTIAN TIOJCYIAMOTO B OCYIECTBJIEHWH 3AIMUTHI 1O BOMPOCY O TAKTHKE 3AIMUTHI, HO a/l-
BOKAT HE MOT' OTKA3aTbCs OT IIPUHATONH Ha cebsd OOS3aHHOCTH 3aIlMUThl OOBHHSIEMOIO, O UeM
CIEIAAIBHO yKa3biBaI0Ch B ¢T. 23 Ocnos [Asekcees H. C., 1959. C. 95-104].

B nocaenyromem VIIK PCOCP 1960 rr. 3akpenunt: «O0BuHAeMbI# UMeeT IpaBo Ha 3a-
muty. Cyzr, TpoKypop, CaeJ0BaTeIb U JIUIO, HPOU3BOJIsAIIee JO3HAHNE, 00A3aHbI 00eCIeYUTD
OOBHHSIEMOMY BO3MOYKHOCTD 3aIUIIATHCSA YCTAHOBICHHBIMHI 3aKOHOM CPEJICTBAMHI U CIOCO0a-
MU OT MIPE/TbSIBIEHHOTO eMy OOBHHEHUS 1 00ECIIeYUTh OXPAHY €T0 JIMIHBIX U MMYTIEeCTBEHHBIX
PaB».

Hastee, ormerum, uto [lojioxkeHne o mpeaBapuTeIbHOM 3aK/IIOUEHUH O] CTPAXKY, YTBEP-
xaennoe Bepxopabim CoBerom CCCP 11 umions 1969 roma ycTaHOBUIO, 9TO OOBUHSIEMBINH
IMeeT [PaBO Ha CBUJAHHE C 3aIUTHUKOM HaeuHe 0e3 OrpaHHYeHHUs JUC/Ia CBUIAHHUI U HX
HPOIOJIKHUTETLHOCTH. TaK:Ke comeprKaliuecd Mo CTpazkeil HaJdeIs/IMCh IIPAaBOM 00paIlIaTh-
cd ¢ KaJI0baMU ¥ 3agBJIEHUSIMH B IOCYIapCTBEHHBIE OPTaHbl, OOIIECTBEHHbIE OPTaHI3AIIN
u K gosKHOCTHBIM JjuiaM. Hakonern, Yka3 [pesugunyma Bepxosraoro Cosera CCCP or 31
asrycta 1970 roma yCcTaHOBIJI, YTO 3AIMUTHAK MOYKET JOIYCKAThCH K YyIACTHIO B feje C MO-
MeHTa MpebsBIeHNs] OOBUHEHsI, HO JIJIS 9TOT0 TPebOBATIOCH Pa3pelenne MPoKypopa («Imo
IIOCTAHOBJIEHUIO TIPOKYPOPA» ).

Koncrurynuns CCCP 1977 roga B crarbe 158 npoBo3sriiarialia, 9T0 «00BHUHIEMOMY 00ec-
HeYNBaeTCd IPAaBO Ha 3aIuTy». 3akoH 00 aaBokarype B CCCP, npunarsiit Bepxop&shy;apim
Coserom CCCP 30 nosibps 1979 r., B gonoHenne K KOHCTHTYIHOHHBIM HOPMaM IIpeLycMaT-
pusaJ, uto aasokarypa B CCCP comeiicTByer oxpame TpaB U 3aKOHHBIX HH&Shy;TepecoB
rpakad u opranm3anuii. 3akonom ot 24 wions 1981 roga n Ykazom [lpesuwgmyma Bepxos-
Horo Cosera CCCP 6wi10 yrBep:kaeHo [lomoxenne «O Bo3mernennn yiepba, NpUanHEHHOTO
IpaskIaHIHY He3aKOHHBIMHU JeHCTBHAME T'OCYJAPCTBEHHBIX M OOIMECTBEHHBIX OpraHU3aIlUil,
a TaK»Ke TOJZKHOCTHBIX JIMIL DM UCIIOJHEHUH HME CJIYZKeOHBIX 00sS3aHHOCTEel», B COOTBET-
CTBHH C KOTOPBIM MPEIYCMATPUBAJICI MOPSIIOK BOCCTAHOBJIEHUS CJIYKEOHBIX, MEHCHOHHBIX,
JKUJTAIIHBIX, APYTUX JIMYHBIX U MMYIIECTBEHHBIX MPAB M BO3MEIIEHNe WHOTO yIiiepda, Impu-
YUHEHHOTO IPAYKIAHNHY HE3aKOHHBIMU JefICTBUSIMH OPTaHOB JO3HAHUS, TPEIBAPUTETLHOTO
CJIeJICTBHS, IPOKYPATYPHL U CY/A.

C npurgaruem 13 wHosOps 1989 1. «OcuHop 3akoHomarenbcTBa Coros3a CCP u corwos3HBIX
pecryO/ MK O CYI0YCTPOWCTBE» HATAJICH TPOIECC U3MEHEHHST YTOJOBHO-TIPOIIECCYATHLHOTO 3a-
KOHOJATEJIbCTBA B 00JIACTH MPAaB MOJ03PEBACMBIX H OOBHHAEMBIX. SAIMUTHUK OBLT JOMYIIEH
K VIaCTHIO B JIeJle ¢ MOMEHTa NpeIbsaBaeHns] OOBUHEHN, a B CIydae 3aJeprKaHus JUIa, 0-
JI03PEBAEMOI0 B COBEPIIEHUH TIPECTYILJICHUsI, UM PUMEHEHUs] K HEMY MepPbI IPecevueHus B
BUJIe 3aK/IIOYEHUST IO/ CTPAZKY 70 NPEIbABIEHNS OOBHHEHHUS - C MOMEHTa O0bABIEHUSA €My
MPOTOKOJTA 33 JIEPyKAHUS WJIM MOCTAHOBJIEHNS O TIPUMEHEHWH 3TOH Mephl npecederus. Kpome
TOro, OBLIM BHECEHBI U JPYTHE Cepbe3Hble U3MEHEHHs B YIOJJOBHO-IIPOIECCYaTbHOE 3aKOHO-
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naTeabcTBO Poccuiickoit Pemepanuu, cymecTBEHHO PAaCIITPUBIITE MpaBa MOJ03PEBAEMBIX U
OOBUHSIEMBIX HA 3AIUTYy. JTH U3MEHEHUs 3aTPOHYJIM KAK B IEJOM HPABOBOH CTATYC MOI0-
3peBaeMbIX U OOBHHSEMbBIX, TAK U WX MPaBa MPU MPOU3BOICTBE OT/IAE/JbHBIX CJIEJICTBEHHBIX
neiicteuit. CoBepIIeHCTBOBAHIE 3aKOHOIATEIHCTBA TAKKe OBIJIO HAMPABIEHO W HA PACIIHU-
peHue IpaB 3allUTHUKA, PaspelleHre IPOIecCYaJbHbIX U TAKTUYECKUX IMPOOJIeM ydacThsd
3alUTHUKA B CJIEJICTBEHHBIX JIEUCTBUSIX.

B nesom janubiit ran pasBuTHus YroJ0BHO-IIPOLECCYAJTBHOIO 3aKOHOJIATEIbCTBA MOXK-
HO OXapaKTepPHU30BaTh KAK II€PHUO/I, HAIIPABJEHHBIN Ha IOCTPOEHNE [IPABOBOTO I'OCYIAPCTBA C
CYTIIECTBEHHBIM PACITUPEHUEM TIPAB U CBOOO/I MO03PEBAEMBIX U OOBUHSIEMBIX Ha 3amuTy. O1-
HAKO HEKOTOPbIE OPraHU3aIMOHHbBIE W IIPOIECCYabHbIE MOMEHTHI JIeITeIbHOCTH 3aIUTHUKA
He MOJIYUUJIN CBOETO OTPaKeHusd B JIeUCTBYIOIEM 3aKOHOIATEBCTBE.
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