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[IpuHIUI cBOOGOABI IOTOBOPA SIBASETCI OIHUM U3 (BPYHIAMEHTAJBHBIX HAYAJ 3aKOHOIA-
TeJIbCTB BCEX COBPEMEHHBIX rocyaapcts (B Tom uuciae u 8 P®). B ¢Bsa3u ¢ Tem, 910 npus-
Ui cBOOOJBI JIOTOBOPA, & TaKyKe ero OrpaHuYeHus MOJYYUIN 3aKOHOAATETbHOe O(hopMIe-
aue B P® jumb B XX Beke, HET COMHEHUs, 9TO B HUX 3aKJIOYEHO BJIUSHUE JJIUTEIHHON
HUCTOPUYECKOM 9BOJIIOIUU IPEJCTABICHAE U TOIX0J0B K CBODOOIE JOTOBOPA, MPEXKIe BCEro,
3apybekHBIX. B ¢BsI3M ¢ 9THM, 10 MHEHHIO aBTOPA, IEJIeCO00PA3HO PACCMOTPETH IBOJIIOIUIO
npe/icrapjienuit o cBo0o/Ie JIOroBopa He ToJibKO B Poccun, HO U B €BPOIIEHCKHUX IOCYIapPCTBAX.

Mcrokn ¢BOOOIBI 10rOBOpa MOXKHO OTBICKaTh B Pumckom mnpase. B Poccun cBoboia jo-
roBOpa B TOW WM HHOM CTEIeHU CYIIECTBOBaJIA B 0043aTeILCTBEHHOM IIpaBe Ha BCEX dTalax
ero passurus [1], [5], [7].

C paszBuTHeM XO3SHICTBEHHBIX OTHOIIEHUI, YBEJIUUEHNEM YHUC/Ia XO3AMCTBEHHBIX CIIE/TI0K
dopMa crana paccMaTrpuUBaTbCA KaK CPEJICTBO BOJEU3bIBJICHUS CTOPOH, IPU TOJKOBAHUU
JIOTOBOPOB CTAJIM YUATBHIBATHCS JIEHCTBUTE/IbHBIE HAMEPEHUsI CTOPOH, OJHAKO CaM ITPUHIIHII
CBODOJIBI JOTOBOPA 3aKOHOJAATETLHO ChOPMYTIUPOBAH He ObLI. JTO Kacaaoch Kak Poccun, Tak
u crpan Espomnsr (8.

C pocToM eBpOIEHCKUX FOPOJIOB B IIEPHO] PA3BUTOIO CPEIHEBEKOBb HAYAJICA IKOHOMHU-
yeckuit moabeM B Epomne. B 1600-x 1. HeHapymraeMocTh JOTOBOPOB MOYUHIa CBOE MTPU3Ha-
HEe B O0IIeM MpaBe U B HEKOTOPBIX TOCYIAPCTBAX KOHTHHEHTAILHOTO npasa (ge10 [lapatun
nporus Ixkeiin (Paradine v. Jane, 1647)) [11].

Ha cmeny dbeonanusmy mnocse 6ypzKya3HbIX PEBOJIIONHUN, Pa3pYIIUBIINX COCJIOBHO - KOPIIO-
PATUBHYIO 3aMKHYTOCTb, IPHIIE] KAIIUTAJIH3M. XapaKTePHbIA I KaIuTAIu3Ma, JIyX WHIH-
BU/IyaJ/Iu3Ma CTaJl PEJIIOChLIKOM /I TEOPETUYECKUX PACCYKJIEHUHT, & TaKKe HOCTEIEeHHOI'O
3aKOHO/IATE/ILHOTO 3aKPEILICHUs IIPUHITUITA CBODOIBLI JJOTOBOPA B €BPOIEHCKUX TOCY/IapCTBAX
9], [10].

JInst XapaKTepUCTHKH POCCHIICKOT0 3aKOHOJAATEILCTBA TOTO BPEMEHU MOXKHO COCJAThCS
Ha pabory U.Benrama «3amura pocTOBIMYECKUX IIPOIHEHTOBY, B KOTOPOil OH KpaHe Hera-
THUBHO BBICKA3BIBACTCHA O MOJX0JI€ POCCUACKOIO 3aKOHOIATE S, BCAYECKN OT'PAHUIUBAIONIETO
cBobGomy gorosopa [6].

Opnako 6e3rpaHuvHast CBOOOJA JTOTOBOPA B €BPOIEHCKHUX TOCYIAPCTBAX B IEJIOM B UTOTE
HpUBEJIa K HEraTUBHBIM MOCJAEJACTBUAM. B 9acTHOCTH, K MOSBJICHUIO MOHONOJIUH, KOHTPOJIH-
PYIOITUX IEe/Ible OTPACTU U JUKTYIONIUX KOHTPAreHTaM CBOW YCJIOBHSA. B 3aKOHOIATEIbCTBE
Pa3BUTBIX TOCYAAPCTB CTAJH MOABIATHCS TPAHUIIBI, TIPEJIEIbl CBOOOIBI JoToBOpa. [lomobubre
«3alIUTHBIE HOPMbBI» COJEPKATHCI U B COBPEMEHHOM aHTHUMOHOIIOJIBHOM 3aKOHOIATE/IHCTBE
P®. Yto xacaerca Poccun, To ¢ Havasa 30-x rogoB XX Beka B POCCHIICKOM IpaBe Ipeodia-
JIaJId aJIMUHUCTPATUBHBIE METO/Ibl PEry/IMPOBaHUs, HAYAJI0Ch (POPMUpOBaHUE KOHCTPYKIIUH
MJIAHOBOT'O JIoroBopa. [ly1anoBeiit 10roBOp MOAMEHI NPUHIAT CBOOOIHI foroBopa. [IpuHInm
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cBODOBI JOTOBOPA MOJIYUNJ CBOE 3aKpellieHue Juib ¢ npuiagatueM Koncrurynum PO 1993
r. [4] n I'paxaanckoro kogekca PD |2].

Taxum obpazom, moocHo ymeepocdams, 4wmo npedcmasaerue o ceobode do-
2080pa, NPAKMUYECKUE TNPOABAEHUA NPUHUUNG c80000v. do2080pa 3asucam om
pa3sumusa obuLecmsa, IKOHOMUKY U NPABa HA KOHKPEMHOM UCTNOPUNECKOM IMA-
ne; npuHyuun c80b60dv. d02080pa NOAYHUL wemKoe 3aKoHodameavbHoe 3aKpenae-
Hue 8 esponelckuxr 20cydapcmseax nocae bypocyasnvir pesoarouulti. B XX sexe
NPOU3OWAD CMEWEHUE BHUMAHUS 3aKoHodamens om c80600b, dozosopa ¥ npede-
AAM, 02PAHUMEHUAM 002080pHOU c80600v. Amo Kacaemcs poccutickozo npasa,
mo, HecmMomps Ha mo, 4mo ceoboda do2o80pa 6vLAA 3aKOHOIAMEABHO NPUSHAHA
NPUHYUNOM 2padtcdarcrozo npasa Poccuu auws 6 XX sexe, oHa 8 pa3auuroul
cmenenu 6cezda bvlaa NPUCYULE 00834 MEALCMBEHHOMY NPABY HA B8CET IMANAT
€20 380A0UUU.
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