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['paxknanckuit kojpeke Kak Pecniybsinku Bestapycs, Tak u Poccuiickoit @enepariin 3ampe-
AeT 3J0ynoTpedbIeHne IpaBoM BO BCEBO3MOXKHBIX hopMmax. Bmecrte ¢ Tem Kpurepuu, KOTO-
PBIMH CJIEJIYET PYKOBOJICTBOBATH HPU KBAJU(MUKAIIMI JAESTHUSI B KAU4EeCTBE 3/10yIOTPeOIeH s
IpaBOM, HA3BAHBI IPUMEHHTEIBHO TOJBKO K OIHOI (popMe — Tak Ha3bIBaeMoii «imukaHe». Co-
OTBETCTBEHHO, TIPU OIPEIEJEHIH OCTAIBHBIX (POPM 3710yITOTPEOIEHNST IPABOM HPUCYTCTBYET
OoJIbIIas 01 cyebHoro yeMorpenus. B Hameit cucreme mpaBa 9TO TOT peTdallinii cirydai,
KOIJIa «IIpaBOBasl OIIEHKA» CYJIa €CTh JIEMEHT BOJIH, a He aKTa IMO3HaHusd. B Takux ycaoBugax
MOXKHO TIPOTHO3MPOBATH BO3MOYKHOCTH HEODOCHOBAHHOTO YIIEMJIEHUS TPAB PA3THIHBIX JIUIT
npu KBaauUKAINKA JIedHis KaK 3JI0yIOoTpeOIeHrs] IpaBoM. B Iessx HemomyIeHnst 9Toi
BO3MOKHOCTH HEOOXOMMBbI KaKHe-Tn00 I€TKO BhIpakeHHbie (hOPMBI 3710yTOTpebIeHus Tpa-
BOM.

[IyakTt 2.2. KoHmennusa pa3BUTAA I'PaxKIaHCKOTO 3aKOHOmaTeabcTBa Poccuiickoit Pee-
pamuu mpejjaraeT B KadecTBe (bOpM 3JI0YHOTPeOJIeHUsT TPABOM PAacCMATPUBATH 3aBEIOMO
HJIM OYeBH/IHO HeoOpocoBecTHOE moBenenne cybbekra npasa [3]. B cxomnom Hanpasienun
BhicKasbiBasica u [LA. [amKues, mpeamarapiinii BeIIEJIATh TAKYI0 CAMOCTOATETbHYIO (hOPMY
3JI0yTOTPebIeHnsT TPABOM, KaK OCYIIeCTBJIEHNE TTpaBa, MPOTURBOPeYaIlee TPUHIUITY 100POCo-
BecTHOCTH [1]. 13 pUBeIEHHBIX MPeJIOKEHNl, epBoe sIBJIsieTcst 6oJiee 000CHOBAHHBIM, MO-
CKOJIBKY HECOCTOSATEILHOCTH BTOPOro 00yc/IOBIeHa TeM, 9To Jiiobast hopma 3710yoTpedIeHns
HPABOM IIPOTUBOPEYUT HPHUHIHUIY H00poil coBecTr. UTO Kacaercs MpeJIOKEeHHs, COIeprKa-
merocss B KoHIenum, 1o npu3HaKk 3aBEJIOMOCTH HE MOKET OBITh BOCIHPHHST KaK KPUTEPHil
npu KBaIuPUKAINKA 370YTOTPEOIeHNS TTPABOM, MOCKOIBKY 51 KOHCTATAIMH OTCYTCTBUAS
JIOOPOCOBECTHOCTH NPU3HAK 3aBEJIOMOCTH 3HAYCHHS HE MMEET, HO BMECTE C TeM MOXKeT II0J-
TBEPKJIATh OYEBUIHOCTD 3JI0YIOTpebIeHusT paBoM. [Ipu3Hak o4eBUIHOCTH IeHEH He caM
110 cebe, a B CUJIy TOT'O, 4TO JIAET BO3MOXKHOCTH QHAJIM3UPOBATH CYJACOHYIO IIPAKTUKY B IO-
HCKaX He KOHKPETHBIX (POPM, & CBUIAETEJIHCTB HPU3HAKA OYEBHIHOCTH B HEIOOPOCOBECTHOM
MOBEJIEHUN, W C TOH MO3UINN BBeIeHUE T0100HO0#T (POPMBI MOXKeT OBITH ONpPaBIaHO.

Takxke Konnenmnueit B kagectBe (popMbl 370yNOTpeOI€HAS IPABOM IIpeJjIaraeTcd pac-
cMaTpuBaTh 00X07 3aKoHa (uMmrepaTuBHbIX HOpM) [3]. CymectsoBanue mog06HON HOPMBI
BHECJIO OBI eIMlé OOJIBINYI0 HeSICHOCTh B IIOHUMAaHHE 3allpeTa 3JI0ynoTpedeHus npasoM. 1lpas
A.N. MypaHoB, KOrj1a TOBOPHT O TOM, 9TO €CJIU MOHATHE «3/I0YMOTPeOIeHNnEe TPABOM > SIBJISI-
eTcs HeOTPeIeJEHHBIM, TO MOHITHe «00X0J 3aKOHA» — CBEPXHEONpPeIeIEHHBIMY [2].

AHann3 oTedecTBEHHONO 1 MHOCTPAHHOTO OMbITa KBAJTM(DUKAIINT JeTHII KaK 3710y TOTPeO-
JIGHHS IIPABOM IIO3BOJIMJI BBISIBUTDH YeThIpe (pOPMBI 3JI0YHOTPEOJIeHIS ITPABOM: OCYIIECTBIIE-
HHUE TIPaB JUIOM, HeCMOTPS Ha I'Ppy0doe HapyIIeHue CBOUX 00sI3aHHOCTEl; OCYIIeCTBICHUE Tpa-
Ba, IIPOTUBOPEYAIIEIO HPEXKHEMY O0OpAIIEHUI0, Ha KOTOPOEe 0JI1araeTcs U 1oJiarajiach JApyras
CTOPOHA; OCYIIECTBJIEHNE TIPaBa, HE ABJIAIONIEr0CA OCHOBOM MO /IeKalllero 3aliuTe NHTepeca
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JIUTIA; OCYIIEeCTBIEHUE TPaBa, OCHOBAHHOIO Ha TPEOOBAHUU, SIBJISIONIEMCS 3aBeJIOMO O0bEeK-
TUBHO HEBBIIIOJTHUMbBIM.

[IpumenuTenbHo K popMe «OCYIIECTB/ICHHE TTPaB JIMIIOM, HECMOTPsI Ha rpybdoe HapyIe-
HUE CBOWX O0sI3aHHOCTEi» aHan3 cygaeOHO MPaKTHKHU MOKA3bIBAeT, YTO B psjie JeficTBUI,
HNOJNAIAONIAX O, 3Ty GOPMY 3T0yHOTPeOIeHUsS TPABOM, IMeeTCsl MPU3HAK OYeBUIHOCTH.
B gacTHOCTH, OH IMeeT MecTO, KOTjIa MPUCYTCTBYET MpsAMas MPUINHHO-CJIe/ICTBEHHAS CBI3b
MEZK/JIy HAPYIIEHHONH 00S3aHHOCTHIO U BO3HUKIIIUM HPABOM.

CyTb «OCyIIeCTBACHHUS TPaBa, MPOTUBOPEUYAINETO HPeKHEMY OOPAIeHUI0, HA KOTOPOE
noJraraeTcs M mojarajgach Jpyras CTOPOHA» 3aKJIOYAeTCs B TOM, YTO OCYIIECTBIEHNE TTPaBa
HEeJOMYCTUMO, eCJTH paHee JIUIO BeJIO cebd TAKUM 00pa3oM, 9TO PA3yMHO OBLIO MPeINOIararh,
YTO OHO M He Oy/IeT OCYMIECTBJATH ITO MPABO HU B JIAHHBIM MOMEHT, HU B OyayIIeM, XOTs
Jipyrasi CTOpOHa JefCTBUTEJBHO 10JIarajach Ha 3TU LPeJICTaBJIEHUS.

Yro xacaeTcs Takoil (pOpMBI, KaK OCYIIECTBIEHHE IPaBa, He SBJISIONIErocs OCHOBOI O/
JIeJKAIETo 3aIuTe WHTEpeca JNIA, TO PAM AesTHWH, TMOANaIaloNiX Mo, Heé HApIMyIo Ha-
3BaHbl B 3aKoHoarenbecTBe Pecniybsiukn Benapych. Tak [locranosiienue [lirenyma Briciero
XozgiicrBenHoro cyma Pecnybauku Berapycs or 31.10.2011 r. Ne20 «O HeKOTOPHBIX BOTpocax
PACCMOTPEHHs JIeJl ¢ YIaCTHeM KOMMEpPYEeCKUX OPraHu3aluil U uxX yupeguresei (yuacTHU-
KOB)» IIPUBOJIUT DsiJI KOHKPETHBIX TPeOOBAHU, B y/OBIETBOPEHHN KOTOPBIX JOJKHO OBITH
OTKa3aHO, MOCKOJIBKY OHU SIBISIOTCS 370yMOTpebIeHneM ITPaBOM:

- XO3SHMCTBEHHBIIl CYyJ MOXKET OTKa3aTh B 3alllUTe MPUHAJJIEKAIEr0 YIACTHUKY KOMMep-
9eCcKOll OpraHu3anuy npasa Ha HoJtydeHune uHgopManuy u (Win) 03HAKOMJIEHHE ¢ JIOKYMeH-
ranueii (0TKA3aTh B YAOBJIETBOPEHUH HMCKA), €CJU HA OCHOBAHUH YCTAHOBJIECHHBIX MO JIEJIY
dakTuyeckux 00CTOATE/ILCTB XO3AUCTBEHHBIM CYJ/IOM YCTAHOBJIEHO 3JI0yIOTpeb/jieHne 1pa-
BOM €O CTOPOHBI uCTHA. OCyIecTBAeHNe YIaCTHIKOM KOMMEDUIECKOH OpraHu3ain mpaBa Ha
nostydenne nHbOPMAIUN 1 (MJIH) 03HAKOMJIEHHE C IOKYMeHTaInel Jo6pOCOBECTHO 1 Pa3yM-
HO WMeeT MecTO B CJydae, eCJId peajid3allus MpaBa CBA3aHa C yYacTHeM B JedTeJbHOCTH
OPTaHOB yHpaBJIEHWS KOMMEPYECKOl OpraHu3anuu, HaMepeHueM OOPATHThCS C MCKOM B XO-
34UCTBEHHBIN Cy/I, IPOU3BECTU OTYYKJECHUE aKIMil, 01 B yCTaBHOM (POHJE U T. 11.;

- B yJIOBJIETBOPEHUH MCKA 00 OCIIAPUBAHUU CIEJTKHU, B COBEPIIEHUN KOTOPOI UMEEeTCs 3anH-
TepPecoOBAHHOCTH adPUJIMPOBAHHBIX JIUII, WX KPYIHON C/IEJKH MOYXKET OBITh OTKA3aHO, €CJIN
XO3AHCTBEHHBIM CYJOM YCTaHOBJEHO 3JIOYMOTpeOJIeHre TTPABOM CO CTOPOHBI mcTma. O 3710-
yIOTPeOJIeHNT MTPABOM B 9TOM CJIydae MOYKHO BECTH pedb TOrJa, KOTJA ITpaBa U 3aKOHHBIE
UHTEPEChl UCTIA HAXOJAATCH B HEHAPYIIEHHOM COCTOSHHMU, M, COOTBETCTBEHHO, Y/0BJIETBOPE-
HUE UCKA HE MOYKET IPUBECTH K BOCCTAHOBJICHUIO HEHAPYIIEHHBLIX MPAaB.

Hazsannbie popMbl MOTYT HCIIOIB30BATHCA B KAYECTBE OPUEHTHPA MPHU pa3perieHun Bo-
npoca O HAJWYWHU UHBIX (HPOPM 3JI0yHOTPeOIeHns MPaBOM, OHAKO, CJIe/lyeT UMeTb B BULY,
YTO MPUBEIEHHBIN MepedeHb (HOPM He SBISETCS NCUEPIBIBAIOIIHM.
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