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IIpaBa u cBOGOIBI YesioBeKa U rpazkaannna B Poccuiickoit Qeeparun aBagiOTCS OJHAM
U3 BaXKHEHUINX YCAOBUN PA3BUTHUS JeMOKDPATHH, I'PAKIAHCKOrO OOIMEecTBa W ITPABOBOTO T'O-
CYJIapCTBa.

Coburo/teHne KOHCTUTYIMOHHBIX MPAB 4Y€/I0BEKA TaPAHTUPOBAHO JIFOOBIM COBPEMEHHBIM
IUBUIN30BAHHBIM T'OCYJapPCTBOM M OXPaHSIeTCs HOPMaMHU Pa3JUYHBIX OTpacieil 3aKOHOa-
TenbcTBa. Poccus He gBisgerca nckaoveHnneM. Bee 93To B TOJTHOM Mepe OTHOCUTCS U K OXpaHe
Takoit BayKHOI chephl, KaK YacTHAS YKU3Hb rpazkiaad. [IpaBo Ha HeMTPUKOCHOBEHHOCTD YACT-
HOM KM3HU 03HAYAET [IPABO I'PaXKJIaH HA 3aKPBITOCTD, 3AIUITEHHOCTH HEKOTOPBIX CTOPOH €ro
JKHU3HH OT IocyIapeTsa, obmecrsa u Apyrux uneansuayymoB|10]. Xorsa Gosbrmast gacTh Ku3-
HU 4YeJI0BeKa MPOXOINUT B paMKaX TeX UJIN WHBIX KOJIJIEeKTUBOB, HEKOTOPBIE C(ephl ero XKU3HU
JIOJIYKHBI OCTaBATHCS 3aKPHITHIMU. OCOOEHHO BO3POCJIa POJIh MHCTUTYTA HETPUKOCHOBEHHOCTH
YACTHON KU3HU B MOXY OyPHOTO Pa3BUTUS WHMOOPMAIMUOHHOTO ODIIECTBA, PA3BUTHSA KOM-
MyHnukanuit, lnrepuera, 1o3BoJIAIONIETO MTepe/iaBaTh KOJIOCCAIbHBIE 00bEMBI HH(MOPMAILUK B
JIFOObIe YIOJIKH TLIAHETHI.

Mmuorue aBTOpPHI TOIATAIOT, YTO PA3BUTHE HHCTUTYTA HEMPUKOCHOBEHHOCTH YACTHOM YKU3-
HU COOTBETCTBYET MHCTUTYTY HEIIPUKOCHOBEHHOCTH YaCTHON COOCTBEHHOCTH B IPEJIbIIAYIIHE
sroxu[5]. CoBpemMeHHAsI 9KOHOMUKA, KaK CBHIETEIHCTBYET ONBIT HANOOIee DA3BUTHIX 3ama/l-
HBIX CTPaH, HEMbICJHMa 0e3 WHCTUTYTa HEMIPUKOCHOBEHHOCTH 4YacTHOH kKu3HU. OJHAKO, B
1eJIOM WHCTUTYT HENPUKOCHOBEHHOCTH YACTHON YKU3HU B POCCUUCKOM TpaBe — CPABHUTEIb-
HO HOBOE sgBJIeHUe. Bee 9T0 mpemonpeeiger akTyaTbHOCTb BHIOPAHHOM TeMbl PAOOTHI.

Hesbto manHOIM pabOTHI ABISAETCA — U3YUeHHe PA3BUTHS HOHATHS HHCTUTYTA HETPUKOCHO-
BEHHOCTH YaCTHON JKU3HU B POCCHIICKOM IpaBe, COOTHOIEHUS JAHHOTO MOHATHS ¢ IPYTUMA
CXOZKMMU LOHATUSAMU, €10 I'€HE3UC.

IIpaBo Ha HENPHKOCHOBEHHOCTb YACTHOH »KH3HHU IOSIBUJIOCH B 3aKOHOIATelbCcTBe PO B
1993 r., B MoMenT npuaATHA Korncturynuu P®. B ct. 23 oHa mMIIepaTHBHO yCTAaHOBUJIA TOT-
MAaT HEIPHKOCHOBEHHOCTH dacTHOW »ku3Hu[l|. Tem He Menee, ykazaHHasi KOHCTUTYIHOHHAS
HOPMa NPAKTUYECKH HUYEM He ObLIa MOJKPEIJIeHa /10 NPUHATUS W BBEJCHU B JeiicTBUE C
1997 1. ¥Yrosnosuoro kojiekca PP, B kotopom B c1. 137 YK P® Brepnbie Oblj1a 3aKkperniena
YTOJIOBHASI OTBETCTBEHHOCTD JIHI|, HAPYIIAIOIMX HEMPUKOCHOBEHHOCTb YACTHON Ku3HuU|3).
Oanako mpaBONpUMeHEeHHEe HOBOH CTAaThU YTOJOBHOT'O 3aKOHA OBLIO CYIIECTBEHHO 3aTPYV/I-
HEHO, T.K. He ObLJIO JIEraJIbHOI'O OIpej/ie/ieHus TaKUX HMOHATHI KaK: «CBEJIEHHUS O 4aCTHON
JKU3HY JIANAY, «JAn4YHad u cemeiinag taifinay. PakTudeckoe OTCyTCTBHE 3aKOHA, KOTOPBIH Obl
PaCKpHIBAJ YKAa3aHHBIE MOHIATH, IPUBEJIO K TOMY, 9TO HOpMa He paborana|7].

Curyarus He m3MeHujach u 1mocjae BeegeHus B despase 2002 r. B aeiictBue 14 riaBbi
Tpymosoro xkomekca P — «3ammra nepcoHasbHbIX maHHBIX padoTHuKay. Ct. 90 TK PO
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xoTd u orchliana K YK P®, Ho B 1esioM B 1y1aBe He OBLIO MIHPOKOTO, He CBA3AHHOTO TOJBKO
C TPY/JOBBIMH OTHOIIEHUSIMH, TOHATHS|2].

Ve cam cpok ¢ momenTa npunsatud Koncrurynuun PO u no npungarug TpygoBoro ko-
JIeKca, KOTOPBIi cocTaBm OoJiee 9 jietT, TOBOPUT O TOM, YTO MPOoOJIeMa HEITPUKOCHOBEHHOCTH
YACTHON KW3HW Ha HAIMOHAJBHOM 3aKOHOJATeJTbHOM YPOBHE JIOJTOe BpeMs He pellajach.
[Tonoxkenne cylecTBEHHO U3MEHWJIOCH K JIYUIIEMY ¢ MOMEHTa TPUHSATHS W BCTYILICHUS B
cuny 26 auaps 2007 r. @egepanbaoro 3akona Nel52-@3 or 27.07.2006 1. «O nepconainb-
HBIX JAHHBIX». 3AKOH BIEPBbIE BBOJUT TAKNE TMOHSIITHS, KAK «IIePCOHATbHBIE TAHHBIEY W JIP.
Opnnako, M.H. MaJjiemHna craBuT BIIOJIHE CIpaBeJIMBBINA BOMPOC W 0DO3HaYaeT (pyHIaMeH-
TaTbHYIO MPOOJIEMY B CBA3U € 3TUM 3aKOHOM: «Kak cooTHOcHTCS TaffHas JacTHON YKU3HU U
TaifHa MepCOHATBHBIX JAaHHBIX?»[8] TaliHy JacTHON KU3HU MOYKHO MPEJICTABATH KAk OOIILYIO
POJIOBYIO KATEropuio, BKJIO4as HpodeccHonaibuble n Henpodeccnonabubie (HHbIe) TaiiHbl;
TaifHa MepCcOHAJbHBIX JAHHBIX — OJHA W3 BHUJIOB. Taxoil BEIBOJ BeITEKaeT u3 cT.2 3akoHa «O
NePCOHABHBIX JAHHBIX». 3/1€Ch, KAK OYEBUIHO, TEOPHS MPABA JOJZKHA J1aTh OTBETHI HA ITU
BOIIPOCHI O COOTHOIIeHWN NOHATHI. OMH U3 MOAXOM0B K Pa3pemieHuio ITOi mpodaeMbl 3a-
KJTI0YAeTCsl B TOM, YTOOBI H3YYUTh BOSHUKHOBEHHE TOHATHS «HEMPUKOCHOBEHHOCTh YaCTHOMN
JKU3HA», T.€. eT0 TeHEe3WC.

N.M. Xyx)okoBa B cBOeil paboTe OTMeYaeT, YTO MOHATHE HEIIPUKOCHOBEHHOCTH YaCTHOM
JKU3HU W3BECTHO OBLIO €Ie B COBETCKOe BpeMsi ¢ MoMeHTa npunstug B 1948 r. OOH Bce-
o01mIell leKIapaluu IpaB 4dejoBeKa, B CT. 12 KOTOpOil IpeaycMaTpUBaeTCsd, YTO HUKTO He
MOZKEeT TOJBEPraThCs MPOW3IBOJBHOMY BMEIIATEIBCTBY B €0 JIMYHYIO U CEMeWHYIO YKU3Hb,
TaiffHy ero KOppecroHJeHIINN HJIH Ha er0 YecTh U penyTanuio. To ecTh HEIIPUKOCHOBEHHOCTD
9ACTHOM KU3HH MMeeT MezK/yHapojHoe u 3apybenoe npoucxoxenue|10].

Bosabmoit miacT BeISBAEHUS MPABOBBIX CYNTHOCTEH, CBA3AHHBIX C HEIIPUKOCHOBEHHOCTHIO
4acTHO »KW3HM, CBdA3aH ¢ MpakTHKoil KBponeiickoro cya mo mpasam desioBeka. Hanbostee
u3BecTHBIE B 3TOH cdepe jena «CvmupHOBa v. Poccuu», 1Mo KOTOpoMy OBLIO yCTaHOBJICHO,
YTO U3bATUE MACITOPTA MPEJCTABIIeT cO00U JsIneecs BMEMATETILCTBO B YACTHYIO YKU3HB
zagBuress. [lo geny «3namenckasi v. Poccums BMemarebcTBOM B 9aCTHYIO KU3HB ObLIa
NpPU3HAHA HEBO3MOXKHOCTH JJIsI MATEPHU yKa3aHUs MPOUCXOXKIeHNs peDeHKa, POKICHHOTO B
Opake OT APYTOro My KIHHBI, TOCKOJIBKY POCCHHCKOE 3aKOHOIATEIHCTBO HE TIPEIyCMATPUBAET
Takoit BoamozkHoCTH|11].

JlocTaTOYHO BayKHBIM, CUUTAI0, U3YUeHUE MOHATHS «Privacy» B aHIVIO-CAKCOHCKOM Ipa-
Be, noromy 4to uMmeHuo B Auryimu u CIIIA umerorcs cambie cTapble Ha [JIAHETE UCTOYHUKU
pPaBa B BUE 3aKOHOB, KOTOPHIE PETYJIMPOBAIN MOHATHE HEITPUKOCHOBEHHOCTH YaCTHOM ZK13-
HU HECKOJIbKO crosietuil. [Ipu 3rom mperegenTroe npaBo 00/a/1aeT NTPenMyIecTBOM OoJiee
OBICTPOIl aJlaTauU K U3MEHEHUIO COMUAJIBHBIX OTHOIIEHUH.

Crenyer 3aMeTUTh, 9TO CTAHOBJIEHUE WHCTHTYTA HEMPUKOCHOBEHHOCTH YACTHOW YKU3HU
UCTOPUYECKH CKJIAIBIBAIOCH U MPOTEKATIO BO BCEX CTPAHAX OYEHDL CJIOXKHO. ITO 00YCTIOBICHO
9eJI0BeYeCKON TMPUPOAOH W MPHUPOOH 00mecTBa, KOTOpash OYeHb M3MEHYHBA U CBSA3aHA C
TAaKUM SBJIEHUsIMH, Kak O60pbOa pa3/MuHbIX T'PYII 3a BJACTH, COlMaJbHass Oophba, bopnba
3a dunancoBoe Ouaronoayune. He gaBagerca uckiaodenneM u Poccns, KOTOpO#l mpeicTOUT
npoJiesiaTh CBOM MyTh B 9TOM cdepe.
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