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mobann3anys X03sHCTBEHHON KU3HI MUPA, 8 BCIEICTBUE 5TOr0 OOIbINas MATDAIUs Ha-
CeJIeHHd B IIOCIeHEee BpeMs, OKa3bIBaeT BANsIHUE HA Bce chephbl XKM3HM YesioBeKa. B mporecce
B3aMMOJEHCTBYS JIFOIN BCTYIIAIOT B PA3JMIHBIE KOHTAKTHI, B TOM YHCJI€ 0 OpadHO-CeMelHbIe.
Bce 310 mopoxkaaeT pazandHOro poja KOJIH3UHM B IPaBOM peryaupoBanunu. Heobxommmo ot-
METHUTh, 9TO BIEPBbie OpAYHBII JOrOBOP OBLI 3aKPEIJIEH B I'ParKIaHCKOM 3aKOHOIATEIbCTBE
@panmun eme B 1804 1. 3a rpanuiieil ST0T HHCTUTYT JaBHO CTaJ HOPMOIi, oOecreanBaionieit
UBIJIM30BAHHBIE OTHOIIEHUSI. 3aK/JII0UYeHIe OPAYHBIX JIOIOBOPOB SIB/ISIETCS OOBITHBIM JIEJIOM,
ocoberHo npu moBTOpHBIX Gpakax(l]. C Berymienwem B cuay HoBoro Cemeiinoro komekca 1
Mapra 1996 roga, B Poccun ObL1M HaMedeHBI TOJIOKUTEIbHBIE TeHISHIINA B JaHHO# cdepe.
[MosiBuiach ormenbHast ryiaBa 8, MOCBAIEHHAs! TPABOBOMY PEryJIMPOBAHUIO OPAYHOrO J10T0-
BOpA.

B nporecce noarororkn @paniy3ckoro rpaxiaanckoro kojekca 1804 r. Hamoseon ro-
BOpmJI, 4To "3aKiI0venue Gpaka cocrapiger porosop mo cmbicay”(la consommation du
mariage forme le contrat par les sens) , uro "10roBop, KOTOPHIl CO31aeT HOBYIO Ce-
MbIO, JIOJIZKEH OBITHh 3aKJIOUeH ¢ TOpKecTBeHHOCTHIO"|2]| . A coBpemenubiii dpanily3ckuit
nupmancT ZKoaano ge aa Mopasgpep muimet, 9To "Opax - 3TO 3aKIOYEHHBIH B yCTAHOB-
JIEHHO# (bopMe Tpa>KaIaHCKHUIT JOTOBOP, KOTOPHIl COeIUHSIET MYKUNHY W YKEHIIUHY 1T
COBMECTHOIi YKU3HU ¥ B3aUMHOTO OKa3aHus mojiepkku u momornn"|3]. Hakower, Heb3st He
HpPUBECTH MHEHHE POCCHHCKOro mpapoBena D.A. AbammHa, KOTOPHI moaraer, 9ro "Opak -
9TO CleJiKa, 3aKiaodaemas 110 Mapi Menjeascona" [4]. CoegoBaresabHo, MHOTHE CYUTAIOT,
YTO CaMO 3aKJ/I0YeHne Opaka ABJIFETCs CBOEOOPA3HOM CHeJKOil, MopoXKIakolieil ompe/ieeH-
HbIe MPaBa W O00A3aHHOCTH CYNPYyroB. A OpadHbBIi JOTOBOD, 1O HAIEMY MHEHUIO, STBIAETCH
JIMIIIb KOHKpeTU3alliel 3TUX IpaB B 00SI3aHHOCTEIA.

OCHOBHOM EJIBIO 3aKJII0UEHNsI CYIIPyraMu GpadHOIO JOTOBOPA SIBJISETCS CTPeMIEHHE YCO-
BEPIIIEHCTBOBATH 3aKOHHBIH PEXKMM, MPUCIOCOOUB €ro K 0COOEHHOCTSIM OTHOIMEHHH MeXKIy
cyupyraMu u (pakTu9IecKoil curyarun. B obsacTtr MexKIyHAPOIHBIX OTHOIIEHUN 3aKII0UeHIe
OpadHOro A0TOBOpa TeMm HoJiee OMpPaBIAHHO, TOCKOJIBKY 3a9aCTYI0 MO3BOJIsSIET N30€KaTh IeJ10-
ro KOMILTEKCA MPAaKTUIeCKUX IPo0JeM, IpUIaBas UMYIIeCTBEHHBIM OTHOIIEHUSIM CYIIPYTOB
60JIBIIYI0 onpeaeneHHOCTh. OTHAKO B 9aCTH, HEYPEryJIHPOBAHHON COIJIAIIEHHEM CYyIIPYIroB,
HOJIEXKAT IIPHMEHEHHIO MaTepHaJbHble HOPMbI IPaBa, OMpeIeJIeHHOrO Ha OCHOBE IefCTBY-
OIUX KOJITM3UOHHBIX MpaBmi|b).

OO61tee mpaBUIO OMpE/IEIEHNUS IPaBa, IPUMEHHMOr0 K MpaBaM U 00S3aHHOCTSIM CTOPOH
no Opaunomy morosopy, cdhopmyanpoBano B 1. 2 c¢r. 161 CK P®, koropwiii, B 4acTHOCTH,
ritacut: "Ilpu 3aK/I09eHnn OPAYHOrO JTOrOBOPA... CYHPYIH, He HMeEMIne 00IIero rparkiaaH-
CTBa MJIM COBMECTHOTO MECTa, KMTEeJIbCTBa, MOTYT U30paTh 3aKOHOAATEJBCTBO, IO IeKAIIee
HPUMEHEHUIO JIJIsl OLIpEIeJIeHHUsT UX MpaB u obsi3aHHOCTEH 110 OpadHOMY J0TOBOPY.... B ciy-
4Jae, ecan Cynpyru He m30pajm TMojjIerkariee IPUMEHEHUI0 3aKOHOIATEIbCTBO, K OPaIHOMY
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JIOTOBOPY TIPUMEHSIOTCS TTOJOKEeHUs MyHKTa 1 Hacrosmeil crarbu"[6].

Cynpyru npu BeibOpe mpaBa, TPUMEHHMOTO K OPAaYHOMY KOHTPAKTY, HUKAK HE OTPaHU-
4YeHbl B ¢cBoeM BbIOOpe. OHEM MOryT M30paTh 3aKOHOIATEILCTBO CTPAHBI, ¢ KOTOPO# HU OJUH
U3 CYIPYIOB, HM UX HUMYIIECTBO HUKAK He cBsA3aHbl. OJHAKO Ha IIPAKTUKE IIe1eco00pa3Ho
OTPAHUYMBATL BBHIOOD TOJIHKO 3aKOHOZATEILCTBOM TeX CTPaH, ¢ KOTOPBIMH Y CYIPYTOB WX
X UMYIIECTBA NMeeTCsl PeasibHas IPABOBas CBI3b!

1) 3aKOHOJATETBCTBOM TOCYIAPCTBA, IPAKIAHCTBO KOTOPOTO UMEET OJIUH U3 CYIPYTOB;

2) 3aKOHOATEIHCTBOM T'OCYAPCTBA, B KOTOPOM OJIMH 3 CYNPYTOB HMEET MECTO KHTEeIb-
CTBA;

3) 3aKOHOJIATETHCTBOM TI0 MECTY HAXOZXKIEHUsI HMYIIECTBA - [T HEJBUKUMOIO UMYIIE-
crBa [7].

B cemeitHBIX OTHONTEHUSIX ¢ HHOCTPAHHBIM 3JIEMEHTOM HOTAPUYC TOJKEH TPOBEPUTDH BO3-
MOXKHOCTB 3aKJIIOUEHUs] OPAYHOIO JIOr0BOPA C CYIIPYTaMU, SBIAIONMMMUCS I'PaKIaHAMUA HHO-
CTPAHHOI'O F'OCYIAPCTBA, a TAKKe MKy CYyIpyraMH, HMYIIIECTBEHHBIE IIPaBa U 00S3aHHOCTH
KOTOPBIX Y7K€ YDEryJupOBAHbI KOMIIETEHTHBIM MHOCTDAHHBIM HPABOM (3aKOHHbIH DEZKHUM).
Jles10 B TOM, 9TO B OJJHUX CTPAHAX MPSAMO 3aIPEIAeTCd U3MEHEHNE 3aKOHHOT'O PEZKUMa UMY-
MIECTBA CYNPYTOB MOCPEICTBOM 3aKI0Uennst Gpadnoro gorosopa (Aprentuna, Bosmsus, Ky-
6a, PymblHus ¥ 1p.), & B JPYIUX - 3aKII09eHEe GPAYHOrO JOr0BOPA BO3MOYKHO TOJBKO 10
perucrpanuu 6paka (Bpaswius, Koaymbus, dnonus, [Topryranus, Benecyaiaa u np.). Kpome
TOrO, YCJIOBUS, ¢ KOTOPBIMU B PAa3HBIX CTPAHAX CBA3BIBAETCS JAEHCTBUTETLHOCTH U3MEHEHU
3aKOHHOTO PEKMMA B OPAYHOM JIOTOBOPE, TAKKe PAa3INIA0OTCI. DTO MOKET OBITH COOJTIOe-
HHe CynpyramMu orpejeneHHbx cpokos (Ppanrus, JTookceMOypr), win HAJIHYHe TOCIETYI0-
mero cymebuoro koutposst (@panrus, Beabrust, I'perust, Vzpanns, Hugepranapt, Typrust),
WM Ke, HAIPOTHB, MoJTHOe orcyTcrBue nocaenrero (lepmanus, KpeGek, Mramus, Benrpus,
[Tonbira, Hseitnapus, JliokcemOypr, crpanbl CHIY, ctpanbl common law u ckanaunaBckue
crpanst) (8.

Bpaunslit joropop B Poccun MoxKkeT peryjMmpoBaTrhb JIMIIL UMYIIECTBEHHBIE OTHOIICHUSI,
YTO MPUHIUAIHAJILHO OTJINYAET POCCUUCKOE 3aKOHOIATEIBCTBO B 3TON 00JIACTH OT 3aKOHOIA-
TeJILCTBA MHOTUX JIDYTUX CTPaH.

B GosbmuncTBe cTpaH mpeaMeToM OPAvyHOro JOTOBOPA MOTYT OBITH CaMble Pa3/IMIHbIE
obsi3anHOCTH cynpyroB. Tak, Opadnblii KOHTpaKT MeauaMmaraaTta Toma TepHepa u ro/LIMBY/I-
ckoit kuno3Be3abl xkeitn @onga 00s3bIBA MTOCTAEIHION IBAXKIbI B HEJIETIO TOTOBUTD MY¥XKY
orbuBHbie ¢ KapTodesiem, Opaunblit konTpakT KuHoakrepa [lacruna Xoddmana samperiali
eMy He TOJbKO CHUMATHCI B dPOTUYECKHUX CIEHAX, HO JazKe IEeJ0BATbCH C MapTHEPIIaMu 110
dunpmam. A 3pe3nanie akTepsl Katpun 3era-/Ixxonc n Maiiks Jlyriac 10roBopunch, 9to
B CJydae pa3Bojia 3a KayKJIbli NPOXKUTHIM B Opake roji oHa OyjeT 1moJydaTh OT Hero mo 1
MJTH. JIOJLI. €3KerOJHO (HeBecTa HACTAMBAJIA HA 3 MJIH. JIOJUL., HO AJBOKATHI YKEHUXA HEe JAaJIH
cebsi yrOBOPUTH, LOMHsI, YTO LEPBBIA pas3so croust Jlyruacy 60 muH. josur). 3a u3meHy
JKeHe cynpyr Oyzaer omrpadoBaH Ha O MJIH. JOJIJI., & B CJIydae Pa3Bojia eMy JIOCTAIOTCd BCe
cBaJieOHbIe MOAAPKN opoxke 12 Thic. gom|9)].

Hano nmpusnarh, 9410 y G0JIBIIMHCTBA POCCHACKUX T'PazKJIaH OpavHblil JIOTOBOP aCCOIMH-
pyercs ¢ pacropxkennem Opaka. O HO3HAYHA B 9TOM OTHONICHWY W HO3UIUsI EePKBH. Tak, u3
MOPAJbHO-3TUYECKUX COODpaKeHnil OCYyzKIaI0T UHCTUTYT OpAadHOrO KOHTPAKTa W WepapXu
Pycckoit npasocaasuoii nepksu (PIIIL). B mapre 2010 r. apxuernuckon ExarepunOyprekuit
u Bepxorypckuit Bukentuit (Mopapb) ckazal, 4To caM 3TOT WHCTUTYT BO3HUK BCJIEJICTBHE
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IPOUCXOJIAIIEH B HAIIEM ODIECTBe MOCTEMEeHHOH YTPATHl UCTUHHBIX TleHHOCTel. OH cunuTaer,
9T0 OpPaK - 9TO CePhE3HBIN MIAr 1 BCE JO/KHO ObITh MPOJAYMAHO, HO HE COIJIACEH C TE€M, YTO
JIJIST STOTO HYKeH OPavHblil KOHTPAKT: €CJIH €CTh HeOOXOINMOCTD YKEHUThCS WJIN 3aMY 2K BbI-
XOIUTh, HAJIO MMPOCTO BCE BHUMATE/IHHO B3BECUTH, MOIyMAaTh, TPUHATH PENTeHne U BCTYIHUTh
B Opak, He JyMmasl, 9TO KOIVIA-TO IIPHUJETCS €r0 Pa3pyIIUTh U PA3BOIUTHCS.

N xax TyT He BcmoMHHUTEH cioBa A.V. 3aroposckoro, kotopsrit 6ostee 100 1eT ToMy Ha3az
nucast, 9ro "cyer u Mepa B ceMeiiHbIX oTHOmeHusX 3arpyanuresabub[10]. Takum obpasom,
PHU 3aKII0YeHNN OPAYHBIX JOTOBOPOB B MEZKHAIMOHAILHBIX Opakax CympyraM HeoOXOIuMO
TINATEIHHO U3YYUTh OCOOEHHOCTH MPABOBOTO PETYJINPOBAHNSI HHCTUTYTA OPATHOTO TOTOBOPA
B IIpaBe TOU CTPaHbI, KOTOPOE OHU BLIOEPYT B Ka4eCTBE NPUMEHHMOI'O K UX OTHOIICHUSIM.

10.

JImreparypa

Kanmura A.T'., Macasgesa A.J. T'paxkaanckoe npaso. Hacts nepsas M., FOpuct, 2000.
C 45.

FOmkesnu B.A. Hanoseon [lepssiit Ha monpuime rpak1aHCKOro MPaBOBEICHUS U 3aKO-
HofaTe bcTBa // IluBIIHCTHYeCK e UCCTIeI0BaHus: EKeroMHIK IPaXk/IaHCKOrO MpaBa.
Beim. 2 / Tox pexn. B.JI. Xackeawsbepra, 1.0. Tysosa. M.: Craryt, 2006. C. 26.

Mopanarep ne ja ZKrommmo JI. T'paknanckoe npaso @pannumu. T. 1: Tlep. ¢ p. / [ep.
u Beryn. cr. E.A. @aeitmun. M.: Unoctp. jmt., 1958, C. 323.

Abarmmma 9.A. Bpaunsrit gorosop. M.: @opywm; Uudpa-M, 2002. C. 5.

Baiinesa T.1., Menseses V.I". "Horapuaiabaasi npakTHKa: OTBETHI Ha BOIPOCH!" (BBIYCK
3). Uudorponuk Meaua, 2010. C.62

Cewmeiinbiit kogeke Poccniickoit @epepanuu or 29 pekabpst 1995 . Ne 223-03 // Co-
opanue 3akonojaresibctBa Poccuiickoit @eneparun or 1 gusapsa 1996 r. Ne 1 cr. 161.

Mensenes I1.I. MexxkayHapomaHoe dacTHOe TpaBO W HOTapuaJabHas JIeATebHOCTD. 2-€
uza. M.: Boarepe Kaysep, 2005. C. 106.

Baiinesa T.11., Mensenes I.I". "HorapuaabHast IpaKTHKA: OTBETHI Ha BOIPOCH" (BBIMYCK
3). Uudorponuk Memua, 2010. C.63.

FOkum T. Bee mog kourpakrom // ®@umanc. 2007. N 29. C. 215.

Baroposckuit A. M. ®parment kuuru."Kypc cemeiinoro npasa'Bkioden B nHdOpMa-
y
nuoHHbIH GaHk cornacHo nybsukanuu// Cemeitnoe u KumimHoe npaso, 2006. N 3.

C.28.



