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B poccuiickoit mpaBoBoii cucTteMme MosBIeHTEe OPAYHOrO JOTOBOPA CBSI3aHO C IPUHSITHEM
gactu nepsoit ['paxkpanckoro kogekca P® u Cemeitnoro kogekca P®. Crenyer ormMeTnTs,
YTO JIJIg POCCUIICKOrO MEHTAJUTEeTa OPAYHBIN JJOTOBOP SBJIMAETCH 4YYZKEPOJIHBIM 3JIEMEHTOM,
HeXKeJIn B 3apyOekubIx cTpanax. OJHAKO POCT 9UHCJA 3aKII0YAEMBIX OPAdHBIX JOTOBOPOB
rOBOPUT 00 aKTYaJdbHOCTH Pa3pabOTKH MPABOBBIX MpoOJeM, BOSHUKAIONINX B MPOIECcce pea-
JIU3AIHAN COOTBETCTBYIOMUX HOPM. CoracHo maHHbIM Beepoceniickoro nmeHTpa u3ydeHus 00-
niectBenHoro Muenust or 2007 roga 60% onpomeHHbIX peKOMEH10Ba I Obl CBOUM OJIM3KHUM,
JIPYy3bsiM TIPU BCTYIUIEHUH B Opak cocTaBuTh OpadHbiil morosop. Omxaxo B Poccum Bcero
3-5% or obmiero KoJMYecTBa 3aperncTPUPOBAHHBIX Map 3aKIH0YA0T OpadHble KOHTPAKTHI.
[Ipu 3TOM CTOUT OTMETHUTD, YTO OOJBIIMHCTBO U3 ITUX Tap Te, KTO COOMPaeTcs: Pa3BOIUTHCS,
u3beras Mpy STOM JITUTETbHBIE CYIeOHbIe MPOTECCH 0 Pa3ery UMYTIeCTBA.

[Tox comepkanuemM OpavHOTO JIOTOBOpPA MOHWMAIOT MepevdeHb YCJIOBUH, HAa KOTOPBIX 3a-
KJIIOUEHO COOTBeTCTBYIoMee cornartenue ¢ropo [4]. Corracuo cr. 42 CK PD k TakuM ycio-
BHUSIM OTHOCITCS UMYIIECTBEHHBIN PEKUM CYILPYIOB, HpaBa U OOI3aHHOCTU 110 B3aUMHOMY
COJIEPYKAHMIO, CIIOCOOBI YUaCTHS B JIOXO/AX JAPYr Jpyra, MOPSI0K HECEHHS KayKJIbIM U3 HUX
ceMeHBIX PACXO/I0B; OTpeIeeHne UMYIIECTRBA, KOTOPOe OY/IET Mepe/iaHo KayKJI0My U3 CYIpy-
IOB B CJIy4ae pacTOp:KeHUd Opaka, a TaKzKe JIIoOble WHbIE MOJIOKEeHHsd, Kacaloluecs nMyTiie-
CTBEHHBIX OTHOTIeHUI cynpyroB. CTOUT 3aMeTUTh, YTO JAHHBIN MepedeHb, 3aKPeIJIeHHbII B
ct.42 CK PO, apjisiercst OTKPBITHIM, TAK KAK 3aKOH [MO3BOJISET BKJIIOYUTD B J0TOBOD JIOOBIE
MOJTOZKEHNsI, KACAIOIINECss UMYTIeCTBeHHBIX oTHOMennit cynpyros. [lo muenunto O.H. Huza-
MUEBOIi, OpaYHBIil JJOTOBOD SIBJSETCS «CBOCOOPA3HBIM UMYIIECTBEHHBIM KOJIEKCOM KOHKPET-
HOM CYTIPY?KeCKOil maphl, JeTaJbHO ONpeJiesidsd NPAKTHIeCKN BCe UMYIIECTBEHHbIE ACTIeKThI
ceMeHHON KU3HU» .

Anamms cr. 42 CK P® packpbiBaeT UMYIIeCTBEHHYIO MPEIONPEIeIeHHOCTh OPAadHOro J10-
ropopa. Hecmorpsa ua 1o, uro c¢1.40 CK P® mpsmo ykazbiBaeT HAIpPaBIeHHOCTH OPAUHOIO
JIOTOBOPA Ha OIIpejIeJIeHuE UMY TIIECTBEHHBIX 11PaB U 00A3aHHOCTEN CYIIPYTOB, B HAY YHOI JinTe-
paType 3a4acTylio MOJHUMAETCH BOIPOC O BO3MOYKHOCTH BKJIIOUEHHUS B COJEPKAHAE OPAuHOIro
JIOTOBOPA JIUYHBIX HEMMYTIIECTBEHHBIX MPaB M 0Og3aHHOCTEI.

3akoHOaTeTbHOE OTPAHNYEHTE Ha BKJIIOYEHNE B OPAYHBIN JOTOBOD TOIOKEHHIT, pery/in-
PYIOIINX JIUYHBIE HENMYIIECTBEHHBIE OTHOIIEHUS CYTIPYTOB, 00YCIOBIEHO He TOJIBKO OIpeie-
JIEHHBIMU OCOODEHHOCTSIMHU 9THX OTHOIIEHWH, HO TaKyKe HEBO3MOYKHOCTBIO B CIydae HEOOXO-
JIUMOCTH TPUHYIUTETHHOTO OCYIIECTBICHUS 00SI3aHHOCTEl JIMIHOTO XapaKTepa.

Bwmecte ¢ Tem cTouT 06paTUTh BHUMaHUE HA HEKOTOPOE TPOTUBOPEUHe, 3aJI0KEHHOE B Ca-
mom Cemeitnom kojekce PO. Tlyukr 2 cr. 42 CK P® no3Bosisier cynpyram CTaBuTh npaBa u
00S3aHHOCTH, MPEJIyCMOTPEHHBIE OPAYHBIM JIOTOBOPOM, B 3aBUCUMOCTH OT HACTYILICHUS WA
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HEHACTYILJIEHUS ONpeJeIeHHBIX YCIOBUIl, B TOM YHC/Ie OT YCJIOBUN HEMMYIIIECTBEHHOT'O XapaK-
tepa. [lo aromy nosouy JI.b. Makcumosuu nuier: «Hecmorps Ha To, 4T0 6padHbiil J1OroBOp
HE MOYKET PeryJupoBaTh JUYHbIE HEMMYIIECTBEHHbBIEC OTHOIIECHUS CYIIPYTOB, HAPYIIIEHHUE JTI0-
OOro JIMYHOTO TpaBa MOXKET TOBJIEYD JIJIs CYIPyTa-HAPYIITUTEs P HeOJIaronpusTHBIX UMY-
IIECTBEHHBIX TOCTECTBUI, MPeIyCMOTPEHHBIX OpAadHbIM JT0roBopoM» [3]. Takum obpazom,
oTlpe/leJIeHHbIe JIMYHBIe HEMMYIIeCTBEHHbIe OTHOITEHUST MOTYT MOPOXKIATH OTHOIIEHWS UMY-
IECTBEHHbIE, 1 HA0DOPOT, T.€. HAXOAUThCH MeXK/y cO0O0il B IPIMOIl IPUYUHHO-CJIE/ICTBEHHON
CBsI3U U 00YCJIOBJIMBATE JPYT apyra [2].

BosznukaeTr BoOmpoc: CTOUT JiM TOHUMATh 3aKOHO/IATEJIHLHBINH 3allpPeT O PEryJupOBAHUN B
OpavHBIX OTOBOPAX JUYHBIX HEMMYIIECTBEHHBIX OTHOIIEHHH KaK abCOMIOTHOE Taby WU ITO
o01IIee TPABWIIO TOKHO JIOMYCKATH HEKHE UCKITIOUeHWS !

Tax, B.M. I'onraJjio u I1.B. KpalteHuHHUKOB BI1OJIHE OOOCHOBAHHO ITPU3HAIOT HUYTOXKHbI-
MU TOJIOZKEHUST JOrOBOPOB, YCTAHABJIMUBAIOIINE, 9TO B HEePHOJ Opaka «Ccymnpyr (cympyra) He
KypUT, HE 3JIOyIOTPEO/ISIET CIUPTHBIMU HATTUTKAMH, ... COXPAHIET CYNPYZKECKYIO BEPHOCTD».
Ho omHOBpeMeHHO OHH yTBEp:KJIAIOT, YTO CTOPOHBI OPAYHOTO JIOTOBOPA «MOTYT HOCTABUTH
BO3HWKHOBEHUE, U3MEHEeHNe WJIN PeKpallleHue MpaB U 00A3aHHOCTEN B 3aBUCHMOCTH OT YCJIO-
BUii, HACTYIUIEHHE WK HEHACTYILIEHHE KOTOPBIX 3aBHCUT OT BOJM cTopon» [1]. Ciexyer cie-
JIATh BBIBOJ, O TOM, YTO JIUMYHbIE HEUMYIIECTBEHHBIC OTHOIICHUS MEYKJly CylIpyraMH BCe Ke
MOT'YT CTaTh OCHOBAHUSAMHU BO3HHUKHOBEHUS UMYIECTBEHHBIX IOC/IEICTBUN, MTPEJIYyCMOTPEH-
HBIX YCJOBHSIMH OPAvYHOTO JO0TOBOPA.

Ecan cTOpoHBI pemmuim Bce-TaKW BKJIIOYATH B OpavHBINl JOTOBOP OTHOIIEHUS JUYIHOTO
XapakKTepa, TO MPH TPOIEIype YIOCTOBEPEeHUs] HOTAPUYC JOTKEH OOBICHUTHL OTDAHMICHUS
¢BODO/TBI OPAYHOTO JIOTOBOPA M BO3MOZKHBIE B 9TOM CJIydae [IOCJIe/ICTBUS IPU3HAHUS TIOTOBOPA
MOJTHOCTHIO WJIM B YaCTH HE COOTBETCTBYIONIMM 3aK0HOJATEILCTBY Poccuiickoit Peeparun.

Taknm obpa3zoM, HEOOXOMMMO MPU3HATH, YTO 3amMpeT ceMeifHOro 3aKOHOJATeThCTBA Ha
BKJIIOUEHHE B COJIepzKaHme OPATHOro JIOTOBOPA YCIOBUM, PETYIHPYIONIUX JIMTHbIe HEMMYIIIe-
CTBEHHBIE OTHOIIIEHUsI, CTOUT OHUMATh JlazKe OoJiee cTPOro, deM oH mpejcrasied B CK PO.
Oanako B OpavHbIil JIOTOBOP MOI'YT OBITH BKJIIOUEHBI HEKOTOPBIE YCJIOBHUS C HEMAaTepHUa Ib-
HBIM COJIEPZKAHUEM, €CJU OHHM BJEKYT HACTYILIEHHE MOCIEJICTBUH UMYIECTBEHHOTO XapaK-
tepa. Cre0BaTe/IbHO, PEryJINPOBaHNEe HEKOTOPHIX JTUIHBIX HEMMYIECTBEHHBIX OTHOIITEHUH
MeKJy CyIpyraMu BO3MOXKHO, HO JIWIIh KOCBEHHBIM 00OpPa30OM.
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