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Cewmeiinbiit kKogekc Poccmiickoit @enepanun (nanee — CK P®) [2] npemocrasui cynpy-
raM BO3MOXKHOCTBH CaMOCTOATEJIbHOI'0 BBIOOpa pexKMMa IPaBOBOI'O PEryIUpPOBAHUS BJIAJe-
HHUs, NOJb30BAHUA M PACIOPSZKEHUS COOCTBEHHOCTHIO. VX0 U3 CBOMX MHTEPECOB, CYIIPY-
I'd MOT'YT CTPOUTH MMYIIECTBEHHBbIE B3aMMOOTHOIIEHHWSI HA OCHOBE HOPMATHBHO-TMPABOBBIX
npeanucaHnii (970 TaK HA3BIBAEMBIH 3aKOHHBIH DEXKUM HMYIIECTBA CYNpPYIOB, COBMECTHAs
COOCTBEHHOCTD) WJIM 3aKJII0YHTh MKy COOOI COralieHne 1o MOBOLY BJIAJEHHS, TOJb30-
BAHUsI U DPACIOPSYKEHUsT OOIIUM HUMYIIECTBOM (9TO TaK HA3bIBAEMbIil JOrOBODHBIH perKUM
HMYIIECTBA, B OCHOBE KOTOPOI'O JIEXKUT OpadHblil 1orosop). [lepBoe ynoMuHaHme o J0TOBODE,
PEeryInpyIoineM UMYIIEeCTBEHHbIE OTHOIIEHHSI CYIIPYTOB, MOIBIIOCH B I'pask1aHCKOM KoJeKce
Poccuiickoit Peaepanun (masee — 'K P®) [1], serynusumm B cuty 1 susaps 1995 roga. o
TOr0 MOMEHTa OT€YECTBEHHOE 3aKOHOJATENLCTBO MPU3HABAJIO BCE, HAYKUTOE CYIPYTramMu B
Opake (3a MCKJIIOUEHWEM JHYHBIX BEIei, He sIBJISTIOIINXCST TPeIMeTaMHi DOCKOIIH ), UX COB-
MeCTHO# cOOCTBEeHHOCThIO. BoJjiee moapoObHO BOIPOCH! 3aKIIOUEHU U COIepKaHus OpadHOro
jorosopa 6bLH pernmamenTupoBanbl CK P®, serynusmum B cuty 1 mapta 1996 roga.

Corytacuo c1.40 CK P® 6padnbiM 10r0BOPOM IIPU3HAETCS COTJIAIIMEHUE JIUIl, BCTYIAIONTHX
B Opak, WK COrJIAIIeHHEe CYNPYroB, ONPEJIE/ILI0Nee UMYIIECTBEHHBIC TTPaBa U 00A3aHHOCTH
cymnpyros B Opake u (W) B caydae ero pacropxkenus. V3 omnpemenennst MOXKHO C/eJaTh
BBIBO/I, YTO OpAYHbIi JOTOBOP MOXKHO 3aK/JIIOYUTH B JII0OOH MOMEHT B Iepuoj Opaxa Wid 10
€r0 PErHCTPAIMH, OJIHAKO, B MOCJEJTHEM CJIydae, OH BCTYIUT B CHJIY M HaYHET JeficTBOBATDH
TOJIBKO 110CJIe 3aK/II0UeHns OpakKa.

Bpaunblii 10roBop npe/crapiisger coO0i 0y U3 Pa3HOBUIHOCTEN I'PAZKTAHCKO-IPABOBOTO
goroopa. [Topsga10K ero 3ak/ir04eHns U cojJiepyKaHue peryjupyioT rpakJIaHcKoe u cemeiinoe
3aKOHO/IATE/ILCTBO. BpadHblil JOroBOp MOI'YT 3aKJIIOYUTD CYIPYTH WK JIUIA, BCTYHAIOIINE B
Opak, TOJbKO B IUChMEHHO# (bopMe u 00s3aTeIbHO HOTAPHAJIBLHO yIoCcTOBepUTh. HU B KoeM
caydae He JTOMyCKaeTcs 3aKIUenrne OpadHoOro I0roBopa Mo JOBEPeHHOCTH, T.K. HEOOXOIUMO
JIMYHOE MPHUCYTCTBUE CTOPOH, YTO HMOJATBEPKIAIOT UX JUYHbIE OJANIUCH HA gorosope. Heco-
OJrtojieHre JaHHbIX TPeOOBAHUN MOYKET NMPUBECTH K MPU3HAHUIO OPAYHOTO JIOTOBOPA HeJeli-
CTBUTEJIbHDBIM.

Copnepzkanue OpavHOro JIOrOBOPA MOXKET OBITH MHOTOOOPA3HBIM, OJHAKO HEJb3s 3a0bI-
BaTh, YTO OH OIpeJessieT TOJbKO MMYINEeCTBEHHBbIE HpaBa W OOA3aHHOCTU CYNPYTrOB U He
MOZKET OLPEIeJATh JUYHbIE [IPAaBa U 00sI3aHHOCTH. DTO BhITeKaeT u3 nojoxkennit CK PO.

Cpenu 1OPUCTOB PACIPOCTPAHMIOCH MHEHHE O TOM, 9TO MOJ, «JIMIAMU, BCTYIAIOIIMA B
Opak» cjeayerT IOHUMATh JIUIh JIUI, ToaaBiuX 3aspienne B opranbl SAT'C. Ho, kak BepHO
orMmedaeT b.M. [onraso, nannasg To4YKa 3peHHs SBJSETCS OMHOOYHON, 10ocKOIbKY CK PO
HE COAEPKUT TPeOOBAHUS O TOM, YTO JO 3aKJIIOUEHHT OPAYHOTO JOTOBOpPA HAJIO IMOJIABATDH
3asiBienue o perucrpaiiun 6paka [4]. [To muenuto A.H. F'osoBucTukoBoit u jip., B cirydae, eciiu
OpavHbIil OTOBOP 3aK/II0YAETCS JIO PerucTpanuu Opaka, Takoit OpadHbiil JOroBOp ABJIsAETCSH
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YCTIOBHOU CIEJKON ¢ OTIaraTeJbHBIM YCJIOBHEM, T.e. OH BCTYIAeT B CHJIY TOJIBKO ¢ MOMEHTA
3aK/o4eHns Opaka 3.

bpaunbiii 1oroBop, TpU3HAHHBIN CYI0M He/IeICTBUTEIbHBIM, He BedeT I0OPUINIecKd 3HA-
YUMBIX [IOCJIEICTBH, T.€. He TOPOXKIAET IPaB U 00A3aHHOCTEH CYNIPYTOB 1O TAKOMY JIOTOBOPY
¢ MOMEHTa €r0 3aKTI0UeHus.

Ct.44 CK P® orchumaer mo BOIPOCY Mpu3HAHUS OPAIHOTO JTOTOBOPA HEIEHCTBUTETHHBIM
K noaoxkenauaMm 'K P®, a TakxKe COIepKHT M TaK Ha3bIBaeMble CeMeHO-IPABOBBIE OCHO-
BaHUs. AHa/JIM3 HOPMATHBHOI'O MaTepHaJsa II03BOJISET BBIAEINTH [IBE I'PYIIBI OCHOBAHUIA:
ceMeHO-TTPaBOBBIE U TPaKTAHCKO-TTPABOBHIE.

K nepBoii rpyrine MOXKHO OTHECTH, BO-TIEPBBIX, IpU3HAHNE OpaKa HeJeHCTBATETbHBIM, YTO
BJI€YeT MpPU3HAHUE HeIeHCTBUTENbHBIME U yCI0BUil Opaunoro goropopa (m.2 ¢r.30 CK P®)
U BO3MOYKHOCTD IIPUMEHEHHUs K ITPUOOPETEHHOMY COBMECTHO MUMYIIECTBY JIMI], OPaK KOTOPBIX
npusnaercs negeiicrsuresibubiM, nojoxkenuii 'K P® o mosesoit cobcrennoctu. OpHako
Cy/l BIIpaBe IPHU pas/ie/ie CyNmpyKeCcKOro UMYIIecTBa, YYUThIBasg UHTEPeChl 100POCOBECTHOIO
cymupyra, Mpu3HaTh €ro He JI0JIeBOi, a COBMeCTHON cOOCTBEHHOCTHIO. Bo-BTOpPHIX, 1.2 cT.44
CK P® rsacut, uro Opadnbiii J0roBop MOKeT ObITb NpPHU3HAH HEJeHCTBUTEIbHBIM IIOJHO-
CTHIO WM YaCTHIHO, €CJU OH COJEPXKHUT VCJIOBHUSA, KOTOPBHIE CTAaBAT OJHOTO W3 CYIPYTOB B
KpaitHe HeOIATOTPUITHOE MOJI0XKEHNEe MM TPOTUBOpeYaAT OCHOBHBIM HavaIaM CeMeNHOTO 3a-
KoHOmareabcTBa. Tak, Onpenenerne MoOCKOBCKOrO TOPOACKOro cyaa mo gaeay Ne 33-22277 or
12.08.2011r. comep:KuT MMOJI0KEHHE O TOM, YTO MCKOBbIe TPeDOBAaHUs O MPU3HAHUKT OPavIHOTO
JIOTOBOpa HeJIeHCTBUTEBLHBIM, YIOBJIETBOPEHB TPABOMEPHO, TaK KaK B pe3yJbTaTe 3aKJio-
YeHus OPavHOro JIOroBOpa MCTEI JAeHCTBUTEILHO JIMIIHIACH BCEI'O YKA3aHHOI'O MMYIIECTBA,
HAXKUTOrO B mepuoj Opaka. [Ipu orcyTeTBHE OpadHOTO JOTOBOpPA UMYIIECTBO MOIIEZKATIO ObI
pa3jie/ly B paBHBIX JIOJISX.

Bropyto rpynmny ocHOBaHU# COCTABILAIOT Te, 94TO peaycmoTpersl HopMamu ['K PO®. K ta-
KOBBIM MOT'YT OBITH OTHECEHBI: HECOOTBETCTBHE JOTOBOPA 3aKOHY; €CJIM OH 3aKJIOYeH JIUIIb
C TEJIbI0 TPUKPHITH JAPYTYIO CIEJKY (K TpUMepY, Y4TOObI TOJYUUTh MPOMUCKY); €CJU OTUH
U3 CYNIPYIOB IIPU3HAH HEJJIeeCHOCOOHBIM MM OUPAHUYEH CYJIOM B JIE€CIIOCOOHOCTH; €CJIU 1PU
3aKJII0YEHUH JIOTOBOPA OJMH U3 CYNPYroB ObLT HECMOCOOEH MOHUMAThH 3HAYECHHE CBOUWX Jefi-
CTBUI MM 330J1yK/1aJICA U HOJIIUCAJT JJOTOBOP MOJT BJHSIHIEM OOMaHa, HACUIU, YI'PO3bI WX
CTEYCHHS TAXKEJIBIX 00CTOATEIbCTB U JIp.

Kaccanmnonnoe onpeenenne Tromenckoro obmactaoro cyaa ot 11.10.2010r. mo gesry Ne 33-
4382 /2010 o npusHaHun GPAYHOTO JTOTOBOPA HEJEHCTBATEILHBIM CBHIETEIBCTBYET O TOM, Y4TO
B cJIydae, ecJIM 3aKJI0YeHHBIM OpadHBIM JOTOBOPOM JIUIO JIMIIEHO IIpaBa COOCTBEHHOCTH Ha
UMYIIECTBO, HAXKUTOE CYIPYTaMH B IIEPHOJ OpaKa, 3TO CBHAETEIBCTBYET O TOM, YTO YCJIOBUA
OpaYHOTO JOTOBOPA CTABAT HCTIA B KpaiiHe HeOJATONPUATHOE MOJIOKEHHUE.

IToaBoms wuror, ciaejgyeT OTMETUTH, YTO WHCTUTYT OpavdHOro JIOTOBOPa BHEC B cemeiinoe
pPaBO HEOOXOJIUMYIO, IIPH CJIOKHBIX COIMUAIBHBIX CBA34X I'MOKOCTD; CYHPYIH IO CBOeil BO-
Jie MOTYT BBIOPATh TOT PEXKHM HMYIIECTBa, KOTOPBIH HamboJiee ¢ UX TOYKH 3peHHd OyIeT
CII0COOCTBOBATD PEAIU3AINYN UX UMYIIECTBEHHBIX MHTEpecoB [5].
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