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B macrositiiee Bpemst BOMPOCH PEryJUPOBAHUST CEMEHHBIX MTPABOOTHONTEHUN TPHOOpPeTH
0CcO0YI0 3HAYUMOCTh. DTO CBA3aHO, C T€M, UTO JUIHBIE OTHOIIEHNUS CYIPYTOB, MOCTPOEHHBIE
Ha JTIIOOBH, JTOBEPUH, YBaKEHWUH, SBJISIIOTCS UX BHYTPEHHEH IeHHOCThIO, B TO BpeMs KaK UMY-
IMECTBEHHbIE TTPaBa U 00A3aHHOCTH T'DAXKJIaH, BCTYNUBIINX B OpakK, 3aTParuBaiOT HHTEPECHI
HE TOJIKO UX CaMUX, HO U TPETHhUX JINII, HAIIPUMEP, JAeTeil 1 WHBIX HAC/IEIHUKOB, KPeIUTO-
POB, CTOPOH MO CJIeJIKaM, OPraHbl I'OCYJAPCTBEHHONH BJIACTU M MECTHOI'O CaMOYIIPABJICHUS U
Jpyrue.

WzBectHO, 9TO MOMOOME GPATHOTO JTOrOBOPA BO3HUKJIO JABHO, €Ié JIBa C MOJOBUHON THI-
cadeneTus Hazal. [lepsoie OGpaunbie moroBopsl Ha Pycu mogBuminch eme B JTONETPOBCKU
HEePUOJ: JOrOBOPHI O IIPHIAHOM, IIPe0padHbie J0rOBOPLI O HacjemoBanuu. x MoxHO cun-
TaTh MPOOOPA3OM HBIHEITHETO OPATHOrO KOHTPaKTa. [Ipu 5TOM UMes CHIy U YCTHBIH JOTOBOD
MEYKy POJMTEISMHI YKEHNXA W HEBECTHI.

Pedopwmmr [lerpa I 3aTponynu Bce cephl XKU3HU, B TOM YHCJIE IPABOBOE PETYINPOBAHUE
OpadYHbIX OTHOIIEHU. Tak, 0OpydYeHne CTAHOBUTCS PACTOPKUMBIM. 3alperiaercsa cHabKaTh
ero CroBOPHOIT 3aIMChIO U BKJIIOYATh B HEé yCJIOBHE O HEycTofike (3apsijie) Ha ciaydail, ecim
Opak He cocTouTcs. B jmanbHeieM 3T0 moJIoXKeHne moay4dnsio paspurine B CBOje 3aKOHOB.
Yacts 2 cr. 12 3aKOHOB IparkK aHCKUX MPSIMO TJIACUT, 9TO Opax HE MOYKeT ObIThH MpeaMe-
TOM TPAayKJIAHCKO-TIPABOBBIX CIEJIOK W MOTOMY ODOelllaHWe BCTYNUTH B HETO MOYKeT OBITh He
BBIIIOJIHEHO 6€3 BCAKHX MOCJeJACTBUI 1/ obemapiiero. B 1775 roay obpydenHue cauBaeT-
cst no Bpemenu ¢ Bendanuem|1]|. B CBoje 3akoHOB OBl yCTAHOBJIECH NPHHIMIL PA3IEIBHOCTH
UMYIIECTBA CYNPYTOB, U3 KOTOPOI'O BBITEKAJa BO3MOXKHOCTH CYIPYyTa CAMOCTOSTEIbHO PAC-
nopsauThest cBouM uMytectBoM (1. X, 4. 1 ¢ 4. 114). Ha myzka Bosnarasach 00si3aHHOCTh
cofiepzKanus ceMbl. lIpendpadnslii 1oropop nmpuMeHscs ToJabKo B [lobine, koTopas Bxou-
na B coctaB Poccuiickoit ummepnn. [Ipendpadnbiit 10roBop MOr OBITH 3aKJIIOUYEH TOJBKO 0
Opaka, MoJIexKaa HOTaPHAJIHLHOMY YIOCTOBEPEHUIO, JOIKeH ObLIT OBITh YKa3aH B akTe Opa-
KOCOYETAHWS U MOT M3MEHHATH TOJbKO T€ MMYIIECTBEHHBIE OTHOIIEHWUS CYIPYTOB, KOTOPHIE
OIPEIeNSIINCh MECTHBIMU 3aKOHAMH[2].

B nopesostonuonHoii Poccnu u YKpaunse MOHATHsI «OPAYHBIA KOHTPAKT (IOrOBOD)» He
CYIIECTBOBAJIO, OpaKH 3aKII0YAINCH epKoBbio. B Anrimu 10 konma XIX Beka MMyIIeCTBO
CYIIPYTOB MO «00IeMy mpaBy» («common laws) cuuTagach MpUHAJJIEKAIIM MYKY. 3a-
MY KHSISI 2KEHIMHA OblLjIa MPAKTUIEeCKU JIUIIEHA, UMYIIEeCTBEHHON CaMOCTOSITe/IbHOCTH, OHA
HE MOTJIa UMeTh UMYIIEeCTBO Ha MpaBe COOCTBEHHOCTH W TeM 6ojiee pacropsizKaThCsd €i0 10
CBOEMY yCMOTpeHuIO. (3]

B coBerckuii mepuoi 1o pamee JieficTByomeMy 6padHo-ceMeRHOMY 3aKOHOIATEILCTBY OT-
HOIIIEHUsI CYIIPYTOB PErYJIHPOBAIUCH TOJBKO 3aKOHOM. [4]

B nmamm jaum 6padnbiii KOHTpakT HanboIee pacupoCTpanéH B cTpaHax 3anaanoit EBponbr,
Awmepuke n Kaname. Hame Bcero Opadubiii KOHTPAKT 0POPMIISIIOT COCTOATETbHBIE JTION —
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HOJIUTUKU ¥ OM3HECMEHBI, IEeBIbI U 3BE3IbI KHHO.

Yuc10 poccuiickux map, 3aK/IF0IA0NNX OPAIHBIH JOTOBOD, /10 CUX MOP KpaiiHe HEBEJIHKO.
Ecau B EBpome u CIIA, rme 9T0T HHCTHTYT CyIIecTBYeT y:ke Oojiee cTa JieT, opunuaIbHbe
KOHTPAKTHI 3aK/04aior He MeHee 70% Berynaronux B 6pak nap, To B Poccun 3ToT 1M0Kasa-
Teab He npesbimaet 3-5%.[5]

B wayke 0oJibIlToe KOJMYECTBO BOIMPOCOB BHI3BIBAET OIpeJe/IeHre MPABOBON HTPUPOIHI
OpadHOrO JOroBOpA; IIPEICTABIAeTCS HEOOXOMMMBIM YCTAHOBJIEHHE CYITHOCTH €ro IIpeIMe-
Ta ¥ CyObEKTHOTO COCTaBA.

O,ZLHI/IM 13 HEAOCTATKOB B PETYJIUPOBAHUN NHCTUTYTA 6pa‘{HOFO A0TroBOpa ABJIACTCA OTCYT-
CTBUE B 3aKOHOJaTeNbCTBe Poccun (a Takzke 3apyOeKHBIX CTPaH) HOPM, JeTATbHO OHpejie-
JISTIOIIUX HPaBa M 00S3aHHOCTU CYIPYTOB B pAMKAaX PA3JMIHBIX IPABOBBIX PEXKUMOB, OTJIHI-
HBIX OT 3aKOHHOT'O pexkuMa. B oTaeabHOM HCCaeI0BaHUU HYKIAIOTCS OCHOBAHUS, IOPSIOK
U IIPABOBbIE MTOC/IEJICTBUSI M3MEHEHUsI, TPEKPAIEHIS OPAYHOr0 JOrOBOPA 10 POCCUIICKOMY U
3apy0eKHOMY CeMeifHOMY TpaBy, a TaKzKe IIPU3HAHKUE ero HeAefCTBUTE/IbHBIM, 9TO TO3BOIUT
HanOo tee 3 HEKTUBHO 3aIMUTUTH TPABa U 3AKOHHBIE HHTEPECHI CYTPYTOB. 3aKJII0YEeHHE JT0T0-
BOpPa 3aTparnBaeT KaK MHTEPeChl CyIpyToB, TAK M HHTEPEChl TpeThux Jull. Ilosromy ocobyio
3HAYUMOCTh IpHOOpeTaeT UCCIem0BaHne Tpo0aeMbl OOpalleHnus] B3bICKAHNS Ha HMYIIEeCTBO
CYILPYI'OB, IIPABOBOI PEXKUM KOTOPOI'O YCTaHOBJIEH OPAYHBIM JIOI'OBOPOM.

Takum 00pa3oM, IpakTHKa IPUMEHEHHs HHCTHTYTa OpavTHOrO JOrOBOpPa B POCCHIICKOM
1 3apy0OeKHOM ceMefHOM IMpaBe BHISBUIA HEKOTOPYIO HESICHOCTH ero 3aKOHOJIATETbHOTO pe-
I'VIAPOBAHUsI, & B HEKOTOPBIX CIAyYasxX Jarke IIPOOEJbl B CeMEHHOM 3aKOHOIATEILCTBE Ha,
9TOT cyeT. Bbi3biBaeT 1pPaBOBbIE CIIOPHI MOHATHE «UMYIIECTBO» CYHPYIOB, yHoTpedJisgemMoe
B 3akoHOaTebcTBe. He perren Bompoc o morax cympyroB. He pegku ciaydam omporecTo-
BaHUs OpadHBIX JOTOBOPOB HAa OCHOBAHUM «KpaifHe HeOJIArOMPUSITHOTO TOJJOKEHUS» OJHON
U3 CTOPOH JIOrOBOpa. MeKIy TeM caMo IOHSTHE «KpaifHe HeOJIAronpuaTHOE IOJOXKEHHe» B
POCCHIACKOM 3aKOHOIATEIbCTBE He OIIPEIeIeHO.

Ananmm3 ombiTa 3apybe:KHOTO 3aKOHOIATEIHLCTBA U €r0 MPAKTUKU TPUMEHEHHS CII0CO0-
CcTByeT (POPMUPOBAHHUIO MPE/JIOZKEHUI 10 COBEPIIeHCTBOBAHUIO OTEYECTBEHHOIO 3aKOHOIA-
TeJILCTBA B cepe 0OIeCTBEHHBIX OTHOIIEHUH, CKIAIBIBAIOIINXCA 0 MOBOLY 3aKIIOYEHUS 1
UCIOTHEHUsT OpadHbIX 10roBopoB. CoOCTBEHHO:

1. ycTaHOBUTH B POCCUICKOM 3aKOHOIATEIHLCTBE 00SI3aTE/BHYI0 PETrUCTPAIMIO OPAYHBIX
JIOTOBOPOB (BejieHne eJMHOT0 peecTpa) Jijis 0DecredeHns 3alluThl MHTEPECOB KPEeJIuTopa,
a TaKKe MPeIyCMOTPeTh BO3MOMKHOCTH IOJIYYEHHUS 3aMHTEPECOBAHHBIMHU JIUIAME COOTBET-
cTByMOIIEeil nHMOPMAINH, Kacalomeics 6padHo-TI0rOBOPHLIX 00SI3aTe/NbCTB IOTEHINAILHOTO
AO0JIZKHUKa, BJAUAIOIINX Ha €0 UMYINECTBECHHOE IIOJIOZKEeHUE.

2. pa3paboTaTh MOHATHE JIHI, BCTYHAIOIMNX B OpaK, 9TO SBJIAETCS BaXKHBIM IJIsI IIPABO-
HpUMeHUTeIbHOR mpakTuku. HanpuMmep: «Jlumamu, BCTynaomuMu B Opak, SBISIOTCI IPak-
Jjane, jgocturiue OpavdHoro Bozpacra 18 Jier, 3a HCKJIIOYEHHEM CJIy9aeB OIPE/IEe/ICHHBIX B
3aKOHe, JTOOPOBOJILHO HAMEPEBAIOIIMECS] BCTYINUTh B Opak, He3aBUCHMO OT (DaKTa Moaadqn
OTUMHU JIMaMU 3a4BJICHUA B OPraHbl 3allCU aKTOB I'PazKIaHCKOI'O COCTOAHUA O 3aKJI0YeHUnNn
Opaka».

HpaKTI/IKa 3aKJIIOYCHHUA TaKHUX JOI'OBOPOB B POCCI/H/I IIOKa €llle HE HalllJla IUPOKOI'o IIpu-
MECHEHU. STO CB43aHO C IIPpaBOBbIM HHUIMJIU3MOM, KOTOprfI He JaeT 6OJIb]lH/IHCTBy JHO,ZLefI
BOCIIO/Tb30BATHCS peaibHO MPUHAJIEKAIUME UM TpaBamu. Hampumep, cpein 601bIITHHCTBA
OBITYeT TaKoe MHEHHE, 9TO KOHTPAKT O3HAYaeT HeJoBephe CYIpPYroB IPYT K JAPYTY.



Kongepenuyua «/lomonocos 2018»

JImreparypa

1 Bongos C.H. Bpaunsiit gorosop. — M.: FOHUTU-TAHA, 2007. - C. 21

2 Bouyos C.H. Bpaunsiii 1oroeop (KOHTpakT) 10 cemeitnomy mpasy Poccuu. — M.: KOHUTU-
JIAHA, 2006. — C. 13.

3 Xasosa O.A. Bpaunsiit gorosop // leso u mpaso. — 2005. — Ne 9. — C. 33-36.
4 Touramo B.M., Kpamenuauukos [1.B. Bpauansiit gorosop. — M: Craryc, 2008. — C. 112.

5 Makcumosuu JI.B. Bpaunbrit 1orosop B poccuiickom npase. — M., 2003. — C. 21.



