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Bpaunblii KOHTPAKT — OTHOCUTEJBHO HOBOE monsgTue g Poccun. B nameit crpane or-
CYTCTBYET HCTOPUYECKHUI OMBIT MO PA3PEIIeHuio [eJl, CBA3aHHBIX ¢ TAKAM HOBBIM BHJIOM
corsamenus. [losToMy Ha cerogHSIIHNN /IeHb He TOCTeTHSS POJIb OTBEIeHa CYIeOHbIM TIpe-
NeJeHTaM B PeIIeHun Mpo0JIeM, BOSHUKAIONINX TI0 TIOBOAY OPAYHBIX KOHTPAKTOB.

K TakoBbiM mpobJsiemaM cjejyer OTHECTH OTCYTCTBHE YETKOIO pas3rpaHudeHus cgepbl
NpUMEHEHUS HOPM T'PazKJIAaHCKOTO IpaBa K CEMEHHBIM MMYIIECTBEHHLIM OTHOIICHUSM, KO-
TOpBIe PEryJupyIOTCd, B TOM 4YHCJIe, OpadablM J10TOoBOpoM. Tak, B coorBeTcTBUE O cT.4 Ce-
MmeitHoro Konekca P® k uMmytecTBeHHBIM OTHOIITEHUSIM TPUMEHSIIOTCST HOPMBI TPaZKIaHCKOTO
3aKOHOJATEIBCTBA JIUIIH B TOI Mepe, B KAKOU 9TO He TPOTUBOPEYHT CYIIECTBY CEMEHHBIX OT-
womenuit |1]. Besepcrsue ncnonb3oBanns 3aKOHOAATESIME PACIIBIBYATON (DOPMYJIHPOBKI
BMECTO YeTKOT'0 pa3rpaHudenus cgep MpaBoBOro perynpoBaHusd, TPAKTUYECKH IOPUCTHI Bbi-
HYKJIEHBI TOJIKOBATH TO UJIN WHOE TI0JI0YKEeHHE OPAIHOTr0 JIOTOBOPA UCXOJs U3 CBOETO JIUYHOTO
MOHUMAaHUs OOIIUX MO3UIUI U IPUHIUIOB ceMeitHoro mpasa [2].

Hampumep, mpu coBepriernn o6MeHa UMYIIECTBOM CYTIPYTOB, TTPWHAIIEKAIIETO KaXKI0-
My U3 HHMX Ha lpaBe COOCTBEHHOCTH, BCTAET BOIPOC O BHUJE JIOIOBOPA, KOTOPbIH Oy/er 3a-
KJIFOUeH (J0roBOp MeHbI Wi GpadHbIil IOrOBOD), H KaKie HOPMBI IpaBa Oy/yT PerynpoBaTh
Mo100HOe coTIalieHne.

[IpencraBiasgeTcs, 9TO JaHHOE COTJIAIIEHUE JIONYKHO PETYINPOBATHCA HOPMAaMU T'ParKIaH-
CKOT'O MpaBa U PacCMATPUBATHCS KaK JIOTOBOP MEHBI, MOCKOJIBKY €ro Iefb - YIOBJIeTBOPEHUE
JIMYHBIX UMYIIECTBEHHBIX HHTEPECOB KAZKJIOI0 U3 CYIIPYI'OB, & He YJIOBJIETBOPEHUE CeMEeHHbIX
norpebHOCTEi].

Ho ¢ gapyroit croponbl, HUYTO HE MEIAET CYIIPYTaM 3aKJII0YUTh JI000i J0ToBOp, 0hopMuUB
(nnm u3MeHuB) 6GpadHbIl TOroBop. TakuM 06pa30M, MOIYYAETCsI, YTO B 3aBUCHMOCTH OT OTHe-
CeHWs K HOpMaM CeMeHHOTO UJIU ¥Ke IPazKIaHCKOTO IpaBa BO3MOXKHO PA3INIHOE TOJKOBAHUE
OTIPE/IEIEHHBIX UMYIIECTBEHHBIX OTHOIIECHUN, BOSHUKAIONINX MEYKIY CYIPYTaMHu.

N3 BhINeckazaHHOro Cjaeayer, 4To HeoOXOAUMO 3aKOHOIATE/ILHO DoJiee jIeTajibHO perJia-
MEHTHUPOBATL BBHIINIEYKA3aHHbIE, a TaKyKe HWHbie moHaTusd. [lomMmumo 3roro, merecoodpasHo
rpazk/aHaM 1o CBOEMY YCMOTPEHUIO ONpeJeTUTh B IOTOBOPe, KaKne HMEeHHO ero HapyIIeHus
OyIyT MpU3HAHBI CYIIECTBEHHBIMU, W, KAK CJIeJCTBHE, CTAHYT OCHOBAHUSIMU JJIsI W3MeHeHUs
WU DACTODYKEHWs, a TaKKe 3apaHee OMpEJeTUTh B OPAYHOM JIOTOBOpPE B KadeCcTBE OCHOBA-
HUl U3MeHeHus (pPACTOPKEHNUsT) U3MEHEHHe 0OCTOsITEeLCTB, KOTOpPBIe OyayT HPU3HABATHCSH
CYIIECTBEHHBIMHU.

Cocrapjenre 6pavYHOTO JOTOBOpA TpedyeT He TOJBKO MOJHOTO BJIAJIEHWS KOHKPETHO
JKU3HEHHOW CHTYyalWeil BCTYMAIOMWX B Opak, OCO3HAHHS M TMOHMMAaHUS WX TpeOOBaHUN K
COTJIAITIEHHUIO, HO ¥ XOPOINUX IOPUINYECKUX 3HAHUN IParKIaHCKOTO W CEeMEeHHOTO 3aKOHOa-
resberBa. [loaromy pabory Haji JOKYMEHTOM pasyMHell v Ha/leKHell HOpy4uTh KBaudu-
UPOBAHHOMY IOPHUCTY, BO3MOXKHO JIazKe aJBOKATy, KOTOPBIil 06/1a/1aeT erle u MpakKTHIeCKUM
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OIIBITOM PACCMOTPEHHUS B CYJe JIeJ, CBA3aHHBIX ¢ CeMEeHHBIMHU IpaBooTHoIeHusMu. Ho Heoo-
XOAUMO YYIHUThIBATD, YTO HECMOTPsI HA IPAMOTHO COCTABJIEHHBIH OpadHBIN JOTOBOP, HE IO-
JIVIUTHCS PEIATH abCOJIOTHO BCe NMpodJieMbl pa3 u HaBcerja. Hu oamH npodeccumonas, K
COYKAJIEHUIO, He M30aBUT OT HEODOXOIMMOCTH YMETh JOTOBAPUBATHCSA CO CBOUM TTAPTHEPOM,
0CODEHHO TI0 BOTPOCAM HEMMYIIECTBEHHOIO Xapakrepa [3].

B zapy6e:kHBIX OpadHbIX JJOrOBOPAX, HIOMUMO UMYIIECTBEHHBIX OTHOIIEHHI CYIIPYTOB, MO-
ryT OBITH YPEryJMPOBAHbI U JITYHBIE, MOPAJIbHBIE, CEKCYaIbHbIE OTHOIIEeHs. [Ipeaver Opad-
HBIX JIOTOBOPOB 3aKOHOM He OTrpaHuvuBaercd. Poccmiickmii 3aKOHOMATE/b YTBEPIHI OoJiee
OTpaHWIeHHYO0 (POPMY JOTOBOPA MEKIY CYHpPyTamMu. DTO BIOJHE CETOIHsSI OTBEYAET 3aIpo-
caM poccuiickoro obrecrsa [4].

Hy:xen nu Poccum Opadnblii JOTOBOP W IPUXKUBETCS JIX OH B Hallleil CHCTeMe HpaBa |
B CO3HAHWM JIIOJEH — HEJIb3sl OTBETUTH OMHO3HAYHO. [foMHUMO BCero mpodero OTCyTCTBYIOT
KaKne-11m00 CTATUCTHIECKHE JIAHHBIE WU COMMOJOTHIECKIE OPOCHI, 9TO TAKZKe 3aTPYIHSIET
MPOTHO3WPOBAHNE PA3BUTHS JAHHOTO HHCTUTYTA CEMEHHOTO mpaBa.

HexkoToppbie 10pucTbl YTBEPKIAIOT, YTO CTATUCTUKHU 3aK/TI0UEeHUA OPAYHbIX JJOTOBOPOB HET
u He Oyuner B Poccun, cebliasich Ha TO, YTO 3aKJI0O4eHHe OPATHOrO JIOrOBOPA, A0 JIUTHOE,

C nmpyroit cTOPOHBI, IPECTABISIETCS BO3SMOKHBIM U MOJE3HBIM ITPOBOJIUTH YI€T KOJTHUe-
CTBa 3aK/JI0OYEHHBIX OPAYHBIX JOroBopoB (0e3 ykasaHus GaMuinii 1 MMeH CTOPOH OGPadHOrO
norosopa). Takas nudopmanus MoxKeT ObITh MOJYUYeHa TIPH TIOMOIN KAaK TOCYIaPCTBEHHBIX,
TaK ¥ 9aCTHONPAKTUKYIOIUX HOTAPUYCOB.

K coxaJsienuio, oTcyTCTByeT 4eTKasl CTATUCTHKA W B OTHONIEHHH TeX, KTO 3aKJI0YaeT
JIOTOBOPBI - CYNIPYTH WM JIKIA, COOUPAIONIIECs BCTYIUTh B Opak.

Ho Bce xe omnpeiesieHHBIE BBIBOIBI NMEIOIIASICS MPAKTHKA CIEMATh M03B0sieT. OCHOBHOI
KOHTHHTEHT COCTABJISIOT IPAZK/IaHe, OJUH N3 KOTOPHIX, a HHOTA 1 00a, BCTYIAIT BO BTOPOit
uau mocsaeayomuit Opak. [Ipraem BO MHOTHX CJIydasix 3TO MPOUCXOIUT JO €ro Perucrpa-
UM B OpraHax 3aldch aKTOB I'PaXKIAHCKOT'O COCTOSHHUSA, KOTJA Y JIOJeil yKe ecTh KaKoe-TO
HEJIBUKHUMOE WU IBHXKIMOE MUMYIIECTBO M OHU XOTSAT U BIIPEIb UMETh Ha HEro IpaBo.

Bakj09erHne OPavHOrO JOr0BOPa MPEJACTAB/ISET HHTEPEC JIJIsl CYNPYTOB, KaXKIblili UX KO-
TOPBIX SIBJISETCS TPEJIIPUHIMATEIEM U UMeeT COOCTBEHHBIIT On3HeC.

BoabmuucTBO CynpyroB, KOTOphie 3aK/II0YA0T OPAaYHbI JOTOBOD B 3alaHBIX CTPAHAX,
HPUHAJIEZKAT K KJACCy KPYIHBIX COOCTBEHHUKOB, CTPEMSIIMHUXCS COXPAHHUTL 3a cobOOil, B
IEPBYIO O4Yepeib, ceMeiiHoe HacaeayeMoe HMYIIECTBO.

Cama crenuduka OpadHOro J0r0OBOPa MMEET KaK CTOPOHHUKOB, TAK U IPOTUBHUKOB €r0
zaksiouennsi. Ho HecMOTpsT Ha TO 00OCTOSTENBCTBO, 9TO OPAYHBINH JOTOBOP — ITO MOMBITKA
PABOBBIME HOPMAMH YPEryJIHPOBaTH TOHKYIO C(hepy TAaKUX OTHOIIEHHI KaK CeMeiiHbie, BCe
JKe TMPeJICTAaBIIeTCs BaKHBIM M HEOOXOJIMMBIM UMETh JIeCTBEHHBIN IIPaBOBOI PeryasaTop ¢
SCHBIMHM TMOHATHAMHU M KATETOPUAME JIJIS TeX, KTO PEIIMJI COCTaBHTL €ro, BO n30ekKaHue
OCTPBHIX U 3aTSIKHBIX KOH(MINKTOB MO MOBOLY COBMECTHOTO MMYINECTBA MPU OKOHIAHHUH Ce-
MEMHBIX OTHOIITEHUIA.
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