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Omnia jura hominis causa constituta sunt — Padu weaosexa ycmaHnosaens, 6ce 3aKOHbL.
C'ymanu3M (OT JaT. — 4eJI0OBEYHOCTh) — MHPOBO33PEHUE, B IIEHTPe KOTOPOrO HAXOJIUTCSI HJIest
YeJI0BeKa KaK BBICIIEl IeHHOCTHU; WJIe0J0TUs, KOTOpast OPUEHTHUPYETCS MPeKIe BCero Ha mo-
3UTHUB Y€/I0BEKA MPH IIPU3HAHUKM €0 HEraTUBa, KOTOPBIH TpeOdyeT KOHTPOJIS U OrpAHUYEHU
[2, c. 134]. T'ymanusm — ropuan3npoBanHOe HOHATHE. [[epBOHAYAIBHO TYMAHHCTHIECKOE JTBH-
JKeHNe BO3HHUKJIO B KYJIbTYpe, a 3aTeM, IOCKOJbKY 3TO CTAJ0 «MOJHBIM», OHO ITEPEHECTIOCH
Ha MHOTHe cdepbl YeJJOBeUeCKOH JIedTeIbHOCTH, B TOM YHCJe W B HAYKY YTOJOBHOTO ITPaBa.
[Tpunmun rymannsma (nasee [IY) B YromosaoM Kojekce Ykpanubl (qatee YK Ykpanust) ne
3akpenie, B owtnyun ot Y K Poccniickoit @esepanun, YK MoJiioBbl, 0iHAKO 3TO HE HpeIsiT-
CTBYET €My UMeTb CYIIECTBEeHHOe 3HaUYeHUe B HAYKe YIOJOBHOTO IMpaBa. B Toxke BpeMs camo
no cebe 3akperuienne [II' B yrooBHOM 3aKOHOIATEILCTBE HE penaeT npobdJjieM, CBSI3aHHbIX C
CYITHOCTHBIM coJiepzKaHueM 3Toro nouatus. OraeapHbie Bonpocsk 1IN uccaenosanu: B.
A. Tanemiok, C. I'. Kesqmna, T. B. Knenosa, B. H. Kynpsasnes, B. B. Maibnes, B. A. Tyrakos,
B. . ®unumonos, H. 1. Xaspontok, M. I1. Hybunckuii, M. B. FOokuna u jpyrue ydenbie-
npasoBe ibl. OTHAKO HEJOCTATOYHO UCC/IEI0OBAHHBIMEI OCTAIICH BOIMPOCH! COATaHCHPOBAHHOMN
nanpasaeHnocTu [1I' Ha cy6bEeKTOB yroJIOBHBIX TPABOOTHOIIEHU T, IYTO U 00yCJIaBIUBAECT aK-
TYaJbHOCTh TeMbl uccienoBanud. Ilenplo mccaemoBaHus SBISETCS COBEPIIEHCTBOBAHHE
MeXaHU3Ma YTOJOBHO-TIPABOBOTO BO3/IeHCTBUS Uepe3 cOATaHCHPOBAHHYIO I'YMAHUCTHIECKYIO
HanpaB/eHHOCTb Y K YKpauHbl KaK MHCTPYMEHTA 3alllUThl IIPaB, CBOOO/L, U 3AaKOHHbIX UHTEpe-
coB 4esioBeka. Mbl 3HaeM, 94TO CAMOCTOATEILbHOCTD HAYKH U €€ CHeIU(UKY ONPE/Ie/IsaeT, B TOM
qucjie, ee ocobbiit mpeamMer. B 3aBucumocTn ot crenud K HAYKW, pacCMaTPUBAIOTCS 0bIIue
U MeXKOTPacJieBble MHCTUTYTHI M MOHATUS. TaKye WHCTUTYTHI U MOHATHS Y2Ke paccMaTpUBa-
I0TCS KaK 0coObIe U crienudiaecKne /st HAYKW, B paMKaxX KOTOPOI OHU PAacCMATPUBAIOTCS, B
3aBUCUMOCTH OT CIeNudUKH TaKoit oTpacau mpasa. He aBiseTcs HCKIIOUEHTEM U UHCTUTYT
npunnunos, B vactuoctu I Tak, nonumanue 11, ero cogepkanue, ero CyImHoCTHAS HATIOJI-
HEHHOCTD Pa3/INYHa Kak JIjid IPUHIUIE YrOJ0BHOTO npaBa, u I kak npunnumna, HampumMep
dunocodpun uwianm Teopun rocygapcrsa u npasa u T.J. CyObeKT IpecTyILIEHHA COBEpIIaeT
OOIIeCTBEHHO OMACHOe JesHWe, cojep:Kallee MPU3HAKH COCTaBa MPEeCTYILUIEHHS W NPU3HAa-
KU TIpecTyIUieHus (anee jesHue). DTo JIesHUe OH COBEPIIAeT B OTHONIEHUH MOTEPIEBIIero,
rocy/IapcrBa, oomecTsa. Bo3HUKAIOT yIroJIOBHbBIE IIPABOOTHOIIEHU . Pa3inyaioT oxpanure/ib-
HbIE, PErYJIITHUBHBIE TPABOOTHOIIEHUS, U €CTh TOYKU 3PEHUs OTHOCHTEILHO CYIIECTBOBAHUS
npodumrakTudeckux npapoornotnrenuii. He BraBasich B auckyccuu 0 cyObeKTax yroJIOBHBIX
IPABOOTHOIIEHUH, CIYUTaeM TAKUMHU MOTEPIIEBIIEro, TOCYAAPCTBO, OOMIECTBO W MPECTYITHU-
ka. Temepb rocy1apcTBo JO?KHO OTPearupoBaTh HA TaKoe JesHWe, TPUMEHUB K CYyOBbeKTY
HPECTYILIEHUS YIOJIOBHO-IIPABOBbIE Mepbl, KOTOPbIE JIOJIZKHBI COOTBETCTBOBATH IIPUHIIAIIAM
yroJIoBHOrO 1ipaBa, B ToMm 4ucje [II. Ho onu moKHBI COOTBETCTBOBATH COAJAHCHPOBAHO
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nanpapiaenaomy I1I" oTHOCUTEIBHO CyOBEKTOB YTOJOBHBIX MPABOOTHOIIEHUH, O KOTOPBIX MBI
roopusin panee. Taxum obpaszom, I — obwuti npunyun, 6 NpPoUEcce Peasudauul, 8 320-
AOBHOM NPABE UMEEM, ONPEICAEHHYI CNEUUPUKY, UCTO0A U3 CNEYUPUKU CAMO20 Y20A08H020
npasa. IIpakTuka TpUMeHEeHUST HAKAa3aHWI CBUAETE/NILCTBYET, uTo orcryiienue ot [II, npu
9TOM KaK Ha3HAUYECHHE UPE3MEPHO MATKHUX, TAK U UpEe3MEPHO CYPOBLIX Mep, BIeYeT cepbe3Hble
HEraTHUBHBIE COIUAJIbHBIE TOCIEACTBASA. HaHocsa M3MHIIHKE CTpaJaHus OCYXKJICHHOMY U €ro
OJIM3KMM, TAKOEe HAKA3aHUe IIPEBPAINAeT B IJ1a3aX O0IIECTBEHHOCTH MPECTYIHUKA B YKEPTBY,
BBI3BIBAS K HEMY COUYBCTBHE. Upe3MepHO CypPOBOE HAKA3AHIE MPESITCTBYeT (DOPMUPOBAHUIO
MPABUJILHOTO TTPABOCO3HAHWSA, JOCTUKEHWIO Teteit o0tieit npesenrun. OHAKO Ipe3MepHO
CYPOBBIE HaKa3aHHsS HE XapaKTePHBI I CIEKTPa YroJOBHO-IPABOBBIX MPOOJIEM COBPEMEH-
Ho#t Ykpaunbl. Henb3s ckazaTh mog00HOTO 0 Ype3MEepHO MSATKUX HAKA3AHHUSX, BHI3BIBAIOIIAX
HE MEHEe HEraTUBHBIE COMMAJIbHBIE TOCJIE/ICTBUS, TAKHE KAK: HEeJIOBEpUE JIIoJeil rocy1apcrsy,
yBeINYeHNe TPECTYMHOCTH B YyTOJOBHO HEYCTOWYIHUBBIX IPYIIIax O0IIECTBA, YMEHbBIIIEHNE 3HA-
YUMOCTH 3aKOHA W TOCYJAPCTBa Il 9esoBeKa. Upe3sMepHo MATKHe HaKa3aHus (B TOM YHCIIe
nmyTeM npuMenenus crarbu 69 YK YKpauubi), Upe3MepHOe MPHUMEHEHHe HHCTHTYTAa OCBO-
D0XKJIEHUS OT OTBETCTBEHHOCTH, HAKA3aHMUS WU OTOBIBAHUS HAKA3aHUS — XapaKTePHbI I
coBpeMeHHoi YKpanubl. B mesom mo crpane, Ha nepuos ¢ 01.01.2012 mo 29.11.2012 - 14 402,
HOCTAHOBJIEHWIT U MPUTOBOPOB IO YTOJOBHBIM JIeJIaM ITPOBO3IJIAIIAIT OCBOOOXKIEHWE JINIA
OT YTOJIOBHON OTBETCTBEHHOCTH, UCXOJs U3 JAHHBIX TOUCKOBON CHCTEMBI €HHOTO TOCYIap-
CTBEHHOT'O peecTpa cyaeOHbIX permennii [1, ¢. 1]. B To Bpems kak Ha mepuox ¢ 01.01.2011
no 11.11.2011 Takux mocTaHOBJIEHUNH U NPUTOBOPOB ObLI0 30443. Mbl BHIUM, YTO JIUHAMH-
Ka UIeT Ha craj, Ho mudpa IpoaozKaeT ObITh HeonpaBAaHHO 00JbInoil. Tak, caMm mo cebe
I'YMAHU3M HE IPEJICTAB/IseT HUKAKON OMAaCHOCTH, JAKe CO3/aeT BHEYAT/IEHUE «9eTOBETHO-
cTu» TocymapcTBeHHOM Baactu. OMHAKO, aHATU3UPYS TPAKTHKY €ro MPUMEHEHWS, MPUXO-
JIM K BBIBOJLY, 9TO T€JIECO00pa3Heil TOBOPUTH HE O «YeJOBEYHOCTHY, 8 O BHITO/E, MPOILYKTe
YIOJIOBHO-IIPABOBOM MOJUTHKH TocyaapcTrBa. HemapoMm «ryMaHUCTHYECKHE HOBEJIbI» 00b-
ABISAIM OOMAHYNBOM 3a0aBOi «IIOSTOB», HEIPUTOIHON I »KU3HH U ONACHON /s IIpaBa
[3, c. 93]. B macrosiiee Bpemsi pacupoCTpaHeHO TOBODHTH O IPaBax YeI0BEKA, HO MMEHHO
00s13aHHOCTH, BO3JIOYKEHHBbIE HA, YeJOBEKA, TapPAHTHPYIOT Pean3alluio MpaB, B YaCTHOCTH,
00s13aHHOCTH He HapymaTh 3akperyiennbie B YK Ykpaunsl 3anpersl. Takum obpazom, [T
ABNACNCA INEMEHTNOM Y20A06HO-NPABOGOT, NONUMUKU, PEANUSYEMCA 6 Y2ON0CHOM NPABE CNe-
yuduuro, ucrods us cneyudury nayku. Heobxodumo cozdamv 2pynny yueHvs, KoOmopwie
uccAedosasu 0vl NPUHYUNGL Y2040681H020 Npasa, 6 mom ywucae I, Kascdwid omdeavro u ux
83aumodeticmeus mexcdy coboll, UL MECMO 8 METAHUIME Y20A08HO-NPABOGO20 B030eliCMEUS.
OAA PEAAUBAUYUL CUCTNEMHO20 N00T006 6 usyuenuu [T Ilpu uccaedosanuu I neobrodumo
YUUMBLBAND CYULHOCTNG COBPEMEHHO20 YENOBEKA, KOMOPBLT COUUAADHO U OUONOLUYECKY CKAO-
HEH K COBEPUWEHUIO NPECMYNAECHUL, CRAOHEH He 0MBEeUamb Ha «006pos. Umenro nosmomy
1T donstcen peasu3o6u8aMbCA 0YEHD OCMOPOAHCHO U COANGHCUPOBAHO 6 OMHOUEHUL BCET
cYybBeRMOB Y20A08HBLT NPABOOMHOULEHUT, 4MOOBL CNOCOOCMB08AML NPOMUBOIETLCMB06aMbL
npecmynHocmu, o He spedumo.
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